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Hukumsuzluk ve Tecavuz
Davalarinda Farkh Kurallar
Acquiescence in Trade Mark Law: Different Rules for Invalidity and
Infringement

isbu makale, marka hukukunda sessiz kalma yoluyla hak kaybinin
hikimstzlik davalari ile marka hakkina tecaviiz davalarinda hangi
yonlerden farklilastigini ortaya koymak amaciyla hazirlanmistir. Makalede
once hikimsizlik davalarinda bes yillik sirenin baslangicina iliskin
Yargitay 11. Hukuk Dairesi kararlari ve bu kararlar arasindaki farklilik,
Dairenin 04.06.2026 tarihli ve E. 2026/3054, K. 2026/3267 sayili son
karariyla birlikte aktariimaktadir. Ardindan tecaviiz davalarindaki olgttler
incelenmekte ve hiikiimstizlik davasinda sessiz kalma nedeniyle hak kaybi
kabul edilmese dahi ayni sessizligin tecaviz davasinda sonug
dogurabilecedi ortaya konulmaktadir.

Hiikiimsizliik davasinda bes yillik siirenin baslangicinailiskin Daire
kararlari farkl ydndedir; son karara gore siire tescilden 6nce islemez,
ancak tescilden dnceki sessizlik tecaviiz davasinda diirtstliik kural
uyarinca davacinin karsisina gikabilmektedir.

HUKUMSUZLUK DAVASI

INVALIDITY ACTION - IPC ART. 25(6) -

This article has been prepared with a view to setting out the respects in
which loss of rights through acquiescence in trade mark law differs as
between invalidity actions and trade mark infringement actions. The
article first describes the decisions of the 11th Civil Chamber of the Court
of Cassation on the starting point of the five-year period in invalidity
actions and the divergence between those decisions, together with its
most recent decision, the decision of the 11th Civil Chamber of the Court of
Cassation dated 4 June 2026, E. 2026/3054, K. 2026/3267. It then
examines the criteria applicable in infringement actions and shows that
even where loss of rights through acquiescence is not accepted in an
invalidity action, the same silence may have consequences in an
infringement action.

The Chamber’s decisions on when the five-year invalidity period begins
diverge; under the most recent, it does not run before registration, yet earlier
silence may count against an infringement claimant under good faith.

FIVE YEARS

TECAVUZ DAVASI

UNFAIR COMPETITION - TCC ART

HAKSIZ REKABET

INFRINGEMENT ACTION - TCC ART

2 - PRINCIPLE OF GOOD FAITH

SESSiZ KALMA YOLUYLA HAK KAYBI / LOSS OF RIGHTS THROUGH ACQUIESCENCE

bilgi - stire - iyiniyet - yatirim - markasal kullanimin ispat

GiRiIS - INTRODUCTION

Sessiz kalma yoluyla hak kaybi, yalin bir anlatimla, hakkinin ihlal edildigini bilen
veya bilmesi gereken kisinin uzun stire higbir girisimde bulunmamasi halinde, bu
sessizlige glivenerek yatirm yapan karsl tarafa sonradan dava agamamasi
anlamina gelmektedir. Kurumun arkasindaki duslince, uzun sire ses
clkarmayan hak sahibinin karsl tarafta bir gliven olusturdugu ve bu giivenle
celisen davranisin hukuk diizenince korunmayacadgidir.

Marka uyusmazliklarinda bu kurum iki ayri dava tiriinde giindeme gelmektedir.
HikumsUzlik davasinda davaci, davali adina sicilde kayitli olan marka tescilinin
silinmesini talep etmektedir. Tecaviiz davasinda ise davaci, davalinin bir isareti
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Put simply, loss of rights through acquiescence means that a person who knows,
or ought to know, that their right is being infringed, yet takes no step whatsoever
for a long period, cannot subsequently bring proceedings against the other party
who has invested in reliance on that silence. The rationale behind the doctrine is
that a right holder who remains silent for a long time creates reliance on the other
side, and that conduct inconsistent with that reliance will not be protected by the
legal order.

In trade mark disputes, the doctrine arises in two distinct types of action. In an
invalidity action, the claimant seeks cancellation of a trade mark registration
entered on the register in the defendant’s name. In an infringement action, by
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ticaret alaninda kullanmasinin durdurulmasini talep etmektedir. Birinci davanin
hedefi sicildeki kayit, ikinci davanin hedefi piyasadaki kullanimdir. Sessiz kalma
yoluyla hak kaybi her iki davada da ileri slrllebilmekte, ancak iki davada ayni
kurala baglanmamaktadir.

HikumsUzlik davalari bakimindan kural 8769 sayili Sinai Miilkiyet Kanunu'nun
("SMK") 25 inci maddesinin altinci fikrasinda acikga yazilidir ve bes yillik bir slre
6ngdrmektedir. Tecaviiz davalari bakimindan ise SMKda bir hikim
bulunmamakta, konu 4721 sayili Tirk Medeni Kanununun ("TMK") 2 nci
maddesindeki diristlik kuralina ve Yargitay kararlarina gére ¢ozllmektedir. Bu
farklililk, ayni sessizligin bir davada sonu¢ dodurmazken digerinde
dogurabilmesine yol agmaktadir.
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contrast, the claimant seeks to stop the defendant’s use of a sign in the course of
trade. The target of the first action is the entry on the register; the target of the
second is use in the market. Loss of rights through acquiescence may be raised in
both actions, but it is not governed by the same rule in each.

For invalidity actions, the rule is expressly laid down in Article 25(6) of the
Industrial Property Code No. 6769 (“IPC") and provides for a five-year period. For
infringement actions, however, the IPC contains no provision, and the matter is
resolved under the principle of good faith in Article 2 of the Turkish Civil Code No.
4721 ("TCC") and the case law of the Court of Cassation. This difference makes it
possible for the same silence to produce no consequence in one action and yet to
produce consequences in the other.

Hiikiimsiizliik Davasinda Kural: Bes Yillik Siire

The Rule in Invalidity Actions: The Five-Year Period

HikumsUzlik davasinda sessiz kalma yoluyla hak kaybi kanunla diizenlenmistir.
Onceki tarihli hak sahibi, sonraki tarihli markanin kullaniimasina bes yil boyunca
ses clkarmamissa, kendi Onceki hakkina dayanarak o markanin
hikimsizligind isteyememektedir.

KANUNDAKiI DUZENLEME

STATUTORY PROVISION

boyunca sessiz kalmissa, sonraki tarihli

kétlniyetli olmadikga, markasini hikiimsuzlik gerekcesi olarak

ileri siremez."

Fikra dort unsur igermektedir: Sonraki tarihli marka kullanilmaktadir, 6nceki hak
sahibi bu kullanimi bilmektedir veya bilmesi gerekmektedir, sessizlik kesintisiz
bes yil sirmistlr ve sonraki marka tescili kétlniyetli dedildir. Yargitay 11. Hukuk
Dairesi, 24.09.2025 tarihli ve E. 2025/840, K. 2025/5647 sayili kararinda "Anilan
hikiimde diizenlenen bes vyillik slre hak dislricl slredir." ifadesine yer
vermistir. Sonraki tescil kotlniyetli ise slre hikimsUzlik talebine engel
olmamaktadir.

Fikrada basvuru, yayim veya tescil tarihine baglanmis bir siire yer almamaktadir.
Fikra streyi, 6nceki hak sahibinin sonraki markanin kullanildigini bildigi veya
bilmesi gerektigi ana baglamaktadir. Uygulamadaki tartisma da bu noktada
toplanmaktadir: Sonraki marka tescilden 6nce de kullaniimigsa, bes yil bu
kullanimin 6grenildigi tarihten mi, yoksa en erken tescil tarihinden mi islemeye
baslayacaktir.

02

Yargitay 11. Hukuk Dairesi bu soruya 2025 ve 2026 yillarinda verdigi dort kararda
iki farkli yonde cevap vermistir. Bu kararlardan 24.09.2025 ve 04.06.2026 tarihli
olanlar ayni dosyaya aittir. Kararlarin t¢l tescilden dnceki kullanimin dikkate
alinmasi gerektigini belirtmekte, tarih itibariyla en son karar ise sirenin
tescilden &nce islemeyecedini kabul eden bir direnme kararini onamaktadir.
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SMK'nin 25 inci maddesinin altinci fikrasi soyledir: "Marka
sahibi, sonraki tarihli bir markanin kullanildigini bildigi veya
bilmesi gerektigi halde bu duruma birbirini izleyen bes yil
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In invalidity actions, loss of rights through acquiescence is governed by statute.
Where the holder of an earlier right has not objected to the use of a later trade
mark for five years, it cannot seek invalidity of that trade mark on the basis of its
own earlier right.

Article 25(6) of the IPC reads as follows: "Where the proprietor of
a trade mark, knowing or being in a position to know that a later
trade mark is being used, has remained silent in respect of that
tescili situation for five successive years, it may not rely on its trade
mark as a ground for invalidity unless the registration of the later
trade mark was made in bad faith.”

The provision contains four elements: the later trade mark is being used; the
earlier right holder knows or ought to know of that use; the silence has lasted for
five uninterrupted years; and the registration of the later trade mark was not made
in bad faith. In its decision dated 24 September 2025, E. 2025/840, K. 2025/5647,
the 11th Civil Chamber of the Court of Cassation (“the Chamber”) stated: “The five-
year period laid down in the said provision is a forfeiture period.” If the later
registration was made in bad faith, the period does not bar the invalidity claim.

The provision contains no period tied to the date of application, publication or
registration. It ties the period to the moment at which the earlier right holder knew
or ought to have known that the later trade mark was being used. It is on this point
that the debate in practice is focused: where the later trade mark was also used
before registration, the question is whether the five-year period begins to run from
the date on which that use became known or, at the earliest, from the date of
registration.

Surenin Baslangici: Dairenin Farkh Yondeki Kararlari

The Start of the Period: The Chamber’s Divergent Decisions

In four decisions rendered in 2025 and 2026, the 11th Civil Chamber of the Court of
Cassation has answered this question in two different directions. Of these, the
decisions of 24 September 2025 and 4 June 2026 belong to the same file. Three of
the decisions state that use prior to registration must be taken into account,
whereas the most recent decision in time upholds a decision to insist which
accepted that the period does not run before registration.
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Tescil Oncesi Kullamimi Dikkate Alan Kararlar

Daire, 19.03.2025 tarihli ve E. 2024/3476, K. 2025/1973 sayili kararinda bes yillik
slireyi tescil tarihinden baslatan bélge adliye mahkemesi kararini bozmustur.
Kararda su ifadeye yer verilmistir: "hikimsizIGgl istenen markanin, tescili
itibari ile degil kullaniimaya baslanildigi tarih itibariyle, hlikimsuzlik nedenini
bilen menfaat sahibinin 5 yil boyunca sessiz kalmasi yaptirima baglanmistir”. Bu
olayda hikiimsiizIigl istenen marka 26.01.2015 tarihinde tescil edilmis, dava ise
24.01.2020 tarihinde, tescilden itibaren bes yilin dolmasina iki giin kala
acilmistir. Daire, davacinin basvuruya 14.10.2013 tarihinde itiraz ettigini ve
markanin 2014 yilinda kullanildigini dikkate alarak sessiz kalma yoluyla hak
kaybinin gerceklestigi sonucuna varmistir. Bu karara gore davanin tescilden
itibaren bes yilicinde agilmis olmasi tek basina yeterli degildir.

Daire, 30.03.2026 tarihli ve E. 2025/4864, K. 2026/1820 sayili kararinda da
tescilden 6nceki kullanim tarihlerinin dikkate alinmasi gerektigini yinelemis ve
sessiz kalma nedeniyle hikimsizlik talebinin reddine iliskin karari onamistir.
Bu olayda davalinin ayni baskin unsuru tasiyan ve 2005 yilinda tescil edilmis bir
baska markasi bulunmakta, davalinin ibareyi 2000 yilindan beri alan adinda
kullandigi da anlasiimaktadir. Daire ayni kararda, Bélge Adliye Mahkemesinin bes
yillik sireyi basvuru tarihinden hesaplayan gerekgesini "hatali gerekce" olarak
nitelendirmis, ancak bunu sonuca etkili gérmemistir.

Son Karar: 04.06.2026

Dairenin son kararina konu uyusmazligin bir tarafinda, yiyecek ve icecek
hizmetlerinde kullandigi ibareyi marka olarak tescil ettirmemis bir isletme sahibi
bulunmaktadir. Davaci konumundaki bu kisi, ibarenin 1988 vyilindan beri
kullanildigini ve ibareyi tasiyan isletmeyi 2011 yilinda devraldigini ileri sGrmustr.
Diger tarafta, ayni ibareyi 2015 ve 2018 yili numarali iki tescille kendi adina marka
olarak tescil ettirmis olan davali yer almaktadir. Davali ise ibareyi ayni sektdrde
1973 yilindan beri kendisinin kullandigini savunmustur. Davaci 2020 yilinda davali
markalarinin hikimslzIGgind ve kendi kullaniminin davalinin marka hakkina
tecaviiz ve haksiz rekabet olusturmadiginin tespitini talep etmistir.

Bakirkdy 1. Fikri ve Sinai Haklar Hukuk Mahkemesi davayi kabul etmis, istanbul
Bolge Adliye Mahkemesi 44. Hukuk Dairesi de 19.12.2024 tarihli karariyla,
gerekceyi dizelterek ayni sonuca ulasmistir. Yargitay 11. Hukuk Dairesi,
24.09.2025 tarihli karariyla bu karari davali yararina bozmustur. Bozma
kararinda 6gretiye atifla su ifadelere yer verilmistir: "Hikimsuzlik davalari
bakimindan sessiz kalma yoluyla hak kaybinda uygulanacak sirenin
baslangicinin, tescil tarihinden baslatiimasi mutlak bir kural degildir. Eger
hikiimsiizIigQ talep edilen marka, tescil tarihinden dnce kullaniimis ise tescil
tarihinden onceki kullanim tarihleri de dikkate alinmak zorundadir." Daire,
davalinin ibareyi 1973 yilindan beri kullandigi yonindeki savunmasi dikkate
alinarak sessiz kalma yoluyla hak kaybi kosullarinin tartisilmasi gerektigini
belirtmistir.

Bolge adliye mahkemesi, Yargitayin bozma kararina uymak zorunda dedildir;
onceki kararinda israr edebilir ve bu israra direnme denilmektedir. Somut olayda
Bolge Adliye Mahkemesi bozma kararina uymamis ve Onceki kararinda
direnmistir. Direnme kararinin gerekgesi iki ayaklidir. Hukuki gerekgeye gore,
SMK'nin 25 inci maddesinin altinci fikrasindaki "sonraki tarihli marka tescili
kotiniyetli olmadikga" ifadesi, sessiz kalinan markanin tescilli bir marka olmasini
gerektirmektedir. Mahkeme bu noktada, "tescilsiz olarak kullanilan markanin
hikiimsiizIigQ talebiyle dava agilamayacadi, 5 yillik dava agma hak districl
sliresinin tescil tarihinden 6nceye g6tlrilmesinin, henliz dava agma hakki
bulunmadan sirenin isletiimesi sonucunu doguracadi" sonucuna varmis ve bes
yillik siirenin dolmadigini kabul etmistir. Maddi gerekgeye gore ise davalinin
dayandigr 1973 tarihli is yeri ruhsati baska kisiler adina kayithdir ve davalinin
isletmesinin o isletmenin devami oldugu ispatlanamamistir.

Direnme kKkarari, 6100 sayili Hukuk Muhakemeleri Kanununun 373 dnci
maddesinin  besinci fikrasi uyarinca Once kararina direnilen Dairece
incelenmistir. Yargitay 11. Hukuk Dairesi, 04.06.2026 tarihli kararinda "Bdlge
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Decisions Taking Pre-Registration Use into Account

In its decision dated 19 March 2025, E. 2024/3476, K. 2025/1973, the Chamber
reversed a regional court of appeal decision that had started the five-year period
from the date of registration. The decision states: “what is sanctioned is the
silence for five years of the interested party who knows of the ground for invalidity,
as from the date on which the trade mark whose invalidity is sought began to be
used, not as from its registration”. In that case, the trade mark whose invalidity
was sought was registered on 26 January 2015, and the action was brought on 24
January 2020, two days before the expiry of five years from registration. Taking
into account that the claimant had opposed the application on 14 October 2013 and
that the trade mark had been used in 2014, the Chamber concluded that loss of
rights through acquiescence had occurred. On this decision, the fact that the
action was brought within five years of registration is not sufficient in itself.

In its decision dated 30 March 2026, E. 2025/4864, K. 2026/1820, the Chamber
likewise reiterated that dates of use prior to registration must be taken into
account, and upheld a decision rejecting an invalidity claim on the ground of
acquiescence. In that case, the defendant held another trade mark bearing the
same dominant element, registered in 2005, and it was also apparent that the
defendant had been using the name in a domain name since 2000. In the same
decision, the Chamber characterised the Regional Court of Appeal’s reasoning
calculating the five-year period from the application date as “erroneous
reasoning”’, but did not regard it as affecting the outcome.

The Most Recent Decision: 4 June 2026

On one side of the dispute underlying the Chamber’s most recent decision is the
owner of a business who had not registered as a trade mark the name used for its
food and beverage services. This party, the claimant, maintained that the name
had been in use since 1988 and that the claimant had taken over the business
bearing the name in 2011. On the other side is the defendant, which had registered
the same name as a trade mark in its own name under two registrations whose
numbers bear the years 2015 and 2018. The defendant, for its part, argued that it
had itself been using the name in the same sector since 1973. In 2020, the claimant
sought a declaration of invalidity of the defendant’s trade marks and a declaration
that its own use did not infringe the defendant’s trade mark rights and did not
constitute unfair competition.

The Bakirkdy 1st Civil Court of Intellectual and Industrial Property Rights allowed
the claim, and the 44th Civil Chamber of the Istanbul Regional Court of Appeal, by
its decision dated 19 December 2024, reached the same result on amended
reasoning. By its decision dated 24 September 2025, the 11th Civil Chamber of the
Court of Cassation reversed that decision in favour of the defendant. The reversal
decision stated, with reference to legal scholarship: “In invalidity actions, it is not
an absolute rule that the period applicable to loss of rights through acquiescence
begins to run from the date of registration. If the trade mark whose invalidity is
sought was used before the date of registration, the dates of use prior to
registration must also be taken into account.” The Chamber held that the
conditions for loss of rights through acquiescence had to be examined in light of
the defendant’s defence that it had been using the name since 1973.

A regional court of appeal is not bound to comply with a reversal decision of the
Court of Cassation; it may insist on its earlier judgment, and such insistence is
referred to as a decision to insist. In the present case, the Regional Court of
Appeal did not comply with the reversal decision and insisted on its earlier
judgment. The reasoning of the decision to insist rests on two limbs. On the legal
limb, the words “unless the registration of the later trade mark was made in bad
faith”in Article 25(6) of the IPC presuppose that the trade mark in respect of which
silence was kept is a registered trade mark. On this point, the court concluded that
“an action seeking invalidity of a trade mark used without registration cannot be
brought, and carrying the five-year forfeiture period for bringing an action back to
a date before registration would result in the period running before any right of
action had arisen”, and accepted that the five-year period had not expired. On the
factual limb, the 1973 business licence relied on by the defendant was registered in
the names of other persons, and it had not been proven that the defendant’s
business was a continuation of that business.

Pursuant to Article 373(5) of the Code of Civil Procedure No. 6100, the decision to
insist was first examined by the Chamber whose decision had been resisted. In its
decision dated 4 June 2026, the 11th Civil Chamber of the Court of Cassation
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Adliye Mahkemesince verilen direnme kararinda bir isabetsizlik olmadiginin
anlasiimasina gdre davali vekilinin biltln temyiz itirazlar yerinde degildir"
gerekgesiyle direnme kararini onamistir. Karar kesin olarak ve oybirligiyle
verilmistir. Anilan fikraya gére Daire, direnme kararini yerinde gorirse kendi
kararini dizeltmekte, yerinde gérmezse dosyay Yargitay Hukuk Genel Kuruluna
géndermektedir. Daire dosyayl Hukuk Genel Kuruluna géndermemis ve bu dosya
bakimindan kendi bozma kararindan dénmistir. Béylece davalinin markalari
hikimslz kilinmis, davacinin  kullaniminin  tecaviiz ve haksiz rekabet
olusturmadigi da tespit edilmistir.

SADE ANLATIMLA
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upheld the decision to insist on the ground that “since it is understood that there is
no error in the decision to insist rendered by the Regional Court of Appeal, all of
the grounds of appeal of the defendant’s counsel are unfounded”. The decision was
rendered finally and unanimously. Under that provision, if the Chamber finds the
decision to insist well-founded, it corrects its own decision:; if not, it refers the file
to the General Assembly of Civil Chambers of the Court of Cassation (“the General
Assembly”). The Chamber did not refer the file to the General Assembly and, as
regards this file, departed from its own reversal decision. As a result, the
defendant’s trade marks were declared invalid, and it was also established that the
claimant’s use did not constitute infringement or unfair competition.

IN PLAIN TERMS

Hikimsuzlik davasi, sicildeki bir tescilin silinmesi igin acilir.
Direnme kararindaki diistince sudur: Tescil yokken silinecek bir
kayit da yoktur; agilmasi mimkiin olmayan bir dava i¢gin siire
isletilemez. Yargitay son kararinda bu direnme kararini
onamistir. Onanan direnme kararina gére bes yil en erken tescil

An invalidity action is brought to cancel a registration on the
register. The thinking behind the decision to insist is this: where
there is no registration, there is no entry to cancel; and time
cannot run for an action that could not have been brought. In its
most recent decision, the Court of Cassation upheld this decision

tarihinde islemeye baslar.

to insist. Under the decision to insist thus upheld, the five years
begin to run at the earliest on the date of registration.

TARIH KARAR SURENIN BASLANGICI BAKIMINDAN SONUG

DATE DECISION OUTCOME AS REGARDS THE START OF THE PERIOD

19.03.2025 Bozma Tescil tarihi degil, kullanimin bilindigi tarih esas alinir

19.03.2025 Reversal The date on which the use was known, not the date of registration, is decisive
24.09.2025 Bozma (son karara konu dosya) Tescilden dnceki kullanim tarihleri de dikkate alinir

24.09.2025 Reversal(file underlying the most recent decision) Dates of use prior to registration are also taken into account

30.03.2026 Onama Tescilden dnceki kullanim tarihleri de dikkate alinir

30.03.2026 Upheld Dates of use prior to registration are also taken into account

04.06.2026 Direnme kararinin onanmasi Onanan direnme kararina gore siire tescilden 6nce islemez

04.06.2026 Decision to insist upheld Under the decision to insist upheld, the period does not run before registration
DAIRENIN SURENIN BASLANGICINA iLISKIN KARARLARI / THE CHAMBER'S DECISIONS ON THE START OF THE PERIOD

Son Kararin Anlami ve Oneriler

The Significance of the Most Recent Decision and Recommendations

Tarih itibariyla en son karar, sirenin tescilden 6nceki bir tarihte islemeye
baslayamayacagini kabul eden direnme kararini onamistir. Daire bu sonuca, ayni
dosyada verdigi ve tescil dncesi kullanimin dikkate alinmasini isteyen bozma
kararindan dénerek ulasmistir. Bu yonlyle karar, hikiimsizlik davalarinda bes
itibaren

yilllk  slrenin  tescil  tarihinden

guglendirmektedir.

hesaplanacagr  gorisini

Kararin sinirlari da ayni aciklikla belirtilmelidir. ilk olarak, Dairenin kendi
gerekgesi tek cimleden ibarettir ve direnme kararindaki hukuki gerekge ile
maddi gerekgeden hangisinin benimsendigi ayrica agiklanmamistir. Davalinin
tescil 6ncesi kullanimi ispatlanamadigindan, onama sonucu maddi gerekgeyle
de agiklanabilmektedir. ikinci olarak, karar Hukuk Genel Kurulu karari degil,
direnmeyi yerinde bulan Dairenin kararidir. Ugiincii olarak, Dairenin 19.03.2025
ve 30.03.2026 tarihli kararlarindan agikga dondldigine iliskin bir ifade kararda
yer almamaktadir.

Kanaatimizce son karar esas alindiginda hikiimsizlik davasinda bes yillik sire
tescil tarihinden &nce islemeye baslamamaktadir. Bununla birlikte Dairenin
onceki kararlari ortadan kalkmis degildir ve uygulamanin yeknesak hale geldigini
sOylemek icin erkendir. Bu nedenle hiikiimstizlik davasi agmayi diisiinen énceki
hak sahibinin tescil tarihinden itibaren bes yilin doimasini beklememesi, davasini
karsi tarafin kullanimini 6grendigi veya basvurusuna itiraz ettigi tarihten itibaren
bes yiIl dolmadan agmasi ihtiyatli olacaktir. Tescilini korumak isteyen sonraki
marka sahibi bakimindan ise tescil éncesi kullanimin kendisine ait oldugunu ve
kars! tarafca bilindigini gésteren belgelerin saklanmasi énem tasimaktadir. Son

DEVINLAW.COM.TR / INSIGHTS

MARKADA SESSiZ KALMA - EKIM 2026 / ACQUIESCENCE IN TRADE MARK LAW - OCTOBER 2026

The most recent decision in time upheld a decision to insist which accepted that
the period cannot start to run on a date preceding registration. The Chamber
reached this outcome by departing from the reversal decision it had rendered in
the same file, which had required pre-registration use to be taken into account. In
this respect, the decision strengthens the view that, in invalidity actions, the five-
year period is to be calculated from the date of registration.

The limits of the decision must be stated with equal clarity. First, the Chamber’s
own reasoning consists of a single sentence, and it does not separately explain
which of the legal and factual limbs of the decision to insist it adopted. Since the
defendant’s pre-registration use could not be proven, the outcome of upholding
can also be explained by the factual limb. Second, the decision is not a decision of
the General Assembly but a decision of the Chamber finding the insistence well-
founded. Third, the decision contains no statement that the Chamber has
expressly departed from its decisions of 19 March 2025 and 30 March 2026.

In our assessment, on the basis of the most recent decision, the five-year period in
an invalidity action does not begin to run before the date of registration. That said,
the Chamber’s earlier decisions remain in place, and it is too early to say that
practice has become consistent. An earlier right holder contemplating an invalidity
action would therefore be prudent not to wait for five years to elapse from the date
of registration, but to bring the action before five years have elapsed from the date
on which it learned of the other party’s use or opposed the other party’'s
application. For the proprietor of a later trade mark wishing to protect its
registration, by contrast, it is important to retain documents showing that the pre-
registration use was its own and was known to the other party. In the case
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karara konu olayda davalinin 1973 yilina dayanan kullanim iddiasi, ruhsatin baska
kisiler adina olmasi ve isletmenin devamliliginin gdsterilememesi nedeniyle
dikkate alinmamistir.

SADE ANLATIMLA

IN PLAIN TERMS

Basvurunun yayimlanmasi veya tescil, Kanunda
kendiliginden baslatan bir tarih olarak yer almaz. Son karara
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underlying the most recent decision, the defendant’s claim of use dating back to
1973 was disregarded because the licence was in the names of other persons and
the continuity of the business could not be shown.

slireyi Neither publication of the application nor registration appears in
the Code as a date that automatically starts the period. Under the

gore sire tescilden dnce islemez; daha 6nceki kararlara gére most recent decision, the period does not run before

ise tescilden onceki kullanim da hesaba katilir.

arasindaki bu fark nedeniyle givenli yol,

beklemeden, kullanimin 6grenildigi tarihten itibaren bes yil

icinde hareket etmektir.

04

Tecaviiz davasinda durum farklidir. Onceki tarihli marka sahibi, isareti yillardir

Differences in Infringement Actions

kullanan kisiye karsi kullanimin durdurulmasi igin dava actiginda SMK'nin 25 inci
maddesinin altinci fikrasi uygulanmamaktadir; ¢lnki bu fikra yalnizca
hikimsizlik talebini dizenlemektedir. Yargitay 11. Hukuk Dairesinin 24.03.2025
tarihli ve E. 2024/3651, K. 2025/2081 sayili kararinda, SMK'da tecaviiz davalari
bakimindan sessiz kalma yoluyla hak kaybina iliskin 6zel bir dlzenleme
bulunmadigi ve ilkenin temelinin TMK'nin 2 nci maddesi oldugu belirtilmistir.

KANUNDAKiI DUZENLEME
STATUTORY PROVISION

diizeni korumaz."

Siirenin Olgiisii

Tecaviiz davalarinda kanunda yazili bir siire bulunmamaktadir. Yargitay 11.
Hukuk Dairesi, 25.10.2022 tarihli ve E. 2021/3291, K. 2022/7375 sayili kararinda
Olglyld su sekilde ifade etmistir: "Dairemizin yerlesik uygulamalarina gore,
baskasl adina en az bes yil sire ile tescilli markanin Ggiincl kisiler tarafindan
ciddi surette 5 yil stireyle kullanimina marka sahibince sessiz kalinmasindan ve
markaya yatirim yapilmasindan sonra hak sahibinin marka hakkina dayanarak
tecavliz davasi agmasi TMK m. 2 uyarinca diristlik kuralina aykiridir". Bu
davada davall bir marka tesciline degil, isareti 2010 yiindan beri Griinlerinde
kullandigina dayanmistir. Daire savunmanin yerinde olduguna karar vermemis,
sessiz kalma savunmasi hakkinda olumlu ya da olumsuz bir degerlendirme
yapilmadan tecavizin tespitine karar verilmesini bozma nedeni saymistir.

Yargitay Hukuk Genel Kurulunun 10.12.2025 tarihli ve E. 2024/376, K. 2025/798
sayill kararinda aktarilan Daire gérisline gore ise "sessiz kalmanin kag yil sonra
hak kaybina yol acacadi ile ilgili kesin bir stire vermek mimkdin degildir" ve sire,
somut olayin 6zelliklerine ve diiriistliik kuralina gore belirlenmektedir. iki karar
birlikte okundugunda, bes yilin kanuni bir slre degil, uygulamada kullanilan bir
6lclt oldugu anlasilmaktadir. Bu nedenle bes yilin dolmamis olmasi, marka
sahibi bakimindan tek basina glivence olusturmamaktadir.

Kosullar ve ispat

Hukuk Genel Kurulu, 556 sayili Kanun Hikmiinde Kararname déneminde agilimis
bir davada oy c¢okluguyla verdigi ayni kararda ilkenin kosullarini ortaya
koymustur. Kararda su ifadeye yer verilmistir: "Markanin sahibi, hakli bir sebep
olmaksizin markasina tecaviizden dogan haklarini uzun sire kullanmayarak
bundan sonra da isaretin slregelen kullanimlarina karsi bu haklarini

DEVINLAW.COM.TR / INSIGHTS

TMK'nin 2 nci maddesi soyledir: "Herkes, haklarini kullanirken ve
borglarini yerine getirirken dUrlstlik kurallarina  uymak
zorundadir. Bir hakkin agikga k&tiye kullaniimasini hukuk

MARKADA SESSiZ KALMA - EKIM 2026 / ACOUIESCENCE IN TRADE MARK LAW - OCTOBER 2026

Kararlar registration; under the earlier decisions, however, use prior to

tarihini registration is also taken into account. Given this difference
between the decisions, the safe course is to act within five years
of learning of the use, without waiting for the date of registration.

Tecaviiz Davasinda Farkhliklar

The position is different in an infringement action. Where the proprietor of an
earlier trade mark brings an action to stop the use against a person who has been
using the sign for years, Article 25(6) of the IPC does not apply, since that provision
governs invalidity claims only. In the decision of the 11th Civil Chamber of the Court
of Cassation dated 24 March 2025, E. 2024/3651, K. 2025/2081, it was stated that
the IPC contains no specific provision on loss of rights through acquiescence in
infringement actions and that the principle is founded on Article 2 of the TCC.

Article 2 of the TCC reads as follows: “Everyone must comply with
the principle of good faith in exercising their rights and
performing their obligations. The legal order does not protect the
manifest abuse of a right.”

The Benchmark Period

No statutory period applies in infringement actions. In its decision dated 25
October 2022, E. 2021/3291, K. 2022/7375, the 11th Civil Chamber of the Court of
Cassation expressed the benchmark as follows: “According to the settled practice
of our Chamber, where the trade mark proprietor has remained silent in the face of
serious use for five years by third parties of a trade mark registered in another’s
name for at least five years, and investment has been made in that trade mark, the
subsequent bringing of an infringement action by the right holder on the basis of
its trade mark right is contrary to the principle of good faith under Article 2 of the
TCC". In that case, the defendant relied not on a trade mark registration but on
having used the sign on its products since 2010. The Chamber did not hold the
defence to be well-founded; rather, it treated as a ground for reversal the fact that
infringement had been established without any assessment, favourable or
unfavourable, of the acquiescence defence.

According to the Chamber’s view as recounted in the decision of the General
Assembly dated 10 December 2025, E. 2024/376, K. 2025/798, however, “it is not
possible to set a definitive period after which silence will lead to loss of rights”, and
the period is determined according to the particular circumstances of the case
and the principle of good faith. Read together, the two decisions show that five
years is not a statutory period but a benchmark used in practice. Accordingly, the
fact that five years have not elapsed does not, by itself, provide the trade mark
proprietor with any assurance.

Conditions and Proof

In the same decision, rendered by majority in an action brought while Decree-Law
No. 556 was in force, the General Assembly set out the conditions of the principle.
The decision states: “Where the proprietor of a trade mark, without justified
cause, has for a long time failed to exercise its rights arising from infringement of
its trade mark and has thereby given rise to the belief that it will not exercise those
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kullanmayacagl yoniinde bir kanaat olusturmussa arttk bu hakkini
kullanamamasi gerekir." Karara gore hak sahibinin kullanimi bilmesi ve buna
ragmen kabul edilebilir bir siire sessiz kalmasi, sessizligin micbir sebep gibi
hakli bir nedene dayanmamasi ve isareti kullanan kisinin iyiniyetli olmasi
gerekmektedir. Kullanan kisi kotliniyetli ise sessiz kalma yoluyla hak kaybindan
s0z edilememektedir. Nitekim Yargitay 11. Hukuk Dairesi, 03.04.2024 tarihli ve E.
2022/6764, K. 2024/2755 sayili kararinda, davacilarin eski galisani olan davalinin
ayni ibareyi kullanmasini ve tescil ettirmesini kotniyetli saymis ve "kotl niyetli
kullanimlarin ise sessiz kalma yoluyla hak kaybina sebep olmayacagl" sonucuna
varmistir.

Kararda iki husus daha vurgulanmistir. Birincisi, "sessiz kalma nedeniyle dava
acllamayacadi yoniindeki savunma bir def’i olmayip itirazdir"; diger bir ifadeyle
dava acilmasi acikga hakkin kdtiye kullanilmasi niteligindeyse ve bu durum dava
dosyasindan anlasilabiliyorsa hakim bunu kendiliginden dikkate almaktadir. Bu
durum, savunmaya esas olgularin ve delillerin dosyaya eksiksiz sunulmasi
geredini ortadan kaldirmamaktadir. ikincisi, savunmanin ispati markasal
kullanimin hangi tarihte basladiginin somut olarak ortaya konulmasina baghdir.
Hukuk Genel Kurulu, vergi levhasi, idari yaptinm tutanagi ve faturalardaki
kullanimi markasal kullanim olarak degil, ticaret unvani kullanimi olarak
nitelendirmis ve sessiz kalma savunmasinin ispatiigin yeterli gérmemistir.

Sessiz kalma yoluyla hak kaybinin sonucu da sinirlidir. Hukuk Genel Kurulunun
ayni kararindaki ifadeyle, "Sessiz kalma yoluyla hak kaybinda, hak genel olarak
sona ermemekte, sadece bu haktan eylemine sessiz kalinan kisi ya da kisilerin
yararlanmasina katlaniimaktadir." Diger bir ifadeyle davacinin markasi
gegerliligini  korumakta, yalnizca sessiz kalinan kullanima karsi ileri
slriilememektedir.
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rights against the continuing uses of the sign in the future, it should no longer be
able to exercise that right.” According to the decision, the right holder must have
known of the use and nevertheless remained silent for an appreciable period, the
silence must not be based on a justified cause such as force majeure, and the
person using the sign must be in good faith. Where the user is in bad faith, there
can be no loss of rights through acquiescence. Indeed, in its decision dated 3 April
2024, E. 2022/6764, K. 2024/2755, the 11th Civil Chamber of the Court of Cassation
held that the use and registration of the same name by the defendant, a former
employee of the claimants, was in bad faith, and concluded that “uses in bad faith
will not give rise to loss of rights through acquiescence”.

The decision emphasised two further points. First, “the defence that no action
may be brought by reason of acquiescence is not a plea but an objection”; in other
words, where bringing the action clearly amounts to an abuse of right and this is
apparent from the case file, the court takes it into account of its own motion. This
does not remove the need to submit the facts and evidence underlying the defence
to the file in full. Second, proof of the defence depends on establishing concretely
the date on which use as a trade mark began. The General Assembly characterised
the use appearing on a tax registration certificate, an administrative sanction
report and invoices not as use as a trade mark but as use of a trade name, and did
not consider it sufficient to prove the acquiescence defence.

The consequence of loss of rights through acquiescence is also limited. In the
words of the same General Assembly decision, “In loss of rights through
acquiescence, the right is not extinguished generally; it is merely that the
enjoyment of that right by the person or persons whose conduct was met with
silence must be tolerated.” In other words, the claimant's trade mark remains valid
and simply cannot be asserted against the use in respect of which silence was
kept.

KOSUL ANLAMI iSPAT BAKIMINDAN DiKKAT EDILECEK HUSUS

CONDITION MEANING POINTS TO NOTE ON PROOF

Bilgi Hak sahibi kullanimi biliyor veya bilmesi gerekiyor Ayni sektdr, ayni bélge, yazisma, ihtarname, basvuruya itiraz hak sahibinin
Knowledge The right holder knows or ought to know of the use bilgisini gésterir

Siire Kabul edilebilir bir siire; uygulamada bes yil dl¢iti
Time An appreciable period; in practice, a five-year benchmark

Hakli neden yoklugu
Absence of justified cause

Sessizlik miicbir sebep gibi bir nedene dayanmiyor
The silence is not based on a cause such as force majeure

iyiniyet Kullanan kisi isareti segerken ve kullanirken kotniyetli degil
Good faith The user was not in bad faith when choosing and using the sign

isarete emek ve sermaye konulmus
Effort and capital have been invested in the sign

Yatirim (degerlendirmede
agirlik tasiyan unsur)
Investment (an element carrying
weight in the assessment)

Same sector, same region, correspondence, a cease-and-desist letter or an
opposition to an application show the right holder’s knowledge

Markasal kullanimin baslangig tarihi belgeyle gdsterilmeli
The date on which use as a trade mark began should be shown by documents

Hakli nedenin ispatlanmasi gerekir
The justified cause must be proven

Onceki markanin bilinerek ayni isaretin secilmesi aleyhe degerlendirilebilir;
kotuniyet halinde savunma dinlenmez

Choosing the same sign with knowledge of the earlier trade mark may be held
against the user; in the case of bad faith, the defence will not be entertained

Tabela, ambalaj, reklam, tanitim ve satis belgeleri
Signage, packaging, advertising, promotional and sales documents

TECAVUZ DAVASINDA SESSIZ KALMA SAVUNMASININ KOSULLARI / CONDITIONS OF THE ACQUIESCENCE DEFENCE IN AN INFRINGEMENT ACTION

Hiikiimsiizliikte Sonug Dogjurmayan Sessizlik Tecaviizde Sonug
Dogurabilir

iki dava arasindaki asil fark, stirenin baglandidi olguda ortaya gikmaktadir.
Hlkimsuzlik davasinda siire, son kararla onanan direnme kararina goére
tescilden 6nce islememektedir. Tecaviz davasinda ise slre sicildeki bir kayda
degil, isaretin fiilen kullaniimasina ve hak sahibinin bu kullanima katlanmasina
baghdir. Dolayisiyla isaretin tescilsiz olarak kullanildigi yillar hikimsizlik
davasinda hesaba katilmayabilirken, tecaviiz davasinda degerlendirmenin
merkezinde yer almaktadir.

Bunun sonucu sudur: Sonraki marka yeni tescil edildigi igin hikimsulzlik
davasinda sessiz kalma nedeniyle hak kaybi kabul edilmese bile, ayni taraflar
arasindaki tecavlz davasinda hak sahibinin tescilden 6nceki uzun sessizligi
TMK'nin 2 nci maddesi kapsaminda degderlendirilebilmektedir. Kanaatimizce son
karara konu dosya da bu ayrimin izini tasimaktadir. Dairenin 24.09.2025 tarihli
kararinda aktarildigi Ulzere ilk derece mahkemesi, tescilsiz kullanicinin
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Silence Without Consequence in Invalidity May Have Consequences in
Infringement

The essential difference between the two actions lies in the fact to which the
period is tied. In an invalidity action, according to the decision to insist upheld by
the most recent decision, the period does not run before registration. In an
infringement action, by contrast, the period is tied not to an entry on the register
but to the actual use of the sign and the right holder’s tolerance of that use.
Accordingly, while the years during which the sign was used without registration
may not be taken into account in an invalidity action, they lie at the centre of the
assessment in an infringement action.

The consequence is as follows: even if loss of rights through acquiescence is not
accepted in an invalidity action because the later trade mark has only recently
been registered, the right holder’s long silence before registration may be
assessed under Article 2 of the TCC in an infringement action between the same
parties. In our assessment, the file underlying the most recent decision also bears
traces of this distinction. As recounted in the Chamber's decision of 24 September
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kullaniminin tecaviiz olusturmadigina karar verirken su ek gerekceye yer
vermistir: "davacinin gergek hak sahipligi kabul edilmezse dahi, bu kere uzun
yillara dayall ciddi ve araliksiz kullanimi karsisinda uzun sire sessiz kalma
suretiyle hak kaybi glindeme geleceginden". Bdlge Adliye Mahkemesi sonucu
davacinin dnceki kullanima dayali hak sahipligi Gzerinden kurdugundan, bu ek
gerekce Ust mahkemelerce ayrica degerlendirilmis degildir; ancak iki davadaki
degerlendirmenin birbirinden bagimsiz ylridigini géstermektedir.

Kanaatimizce bu ayrim uygulamada iki sonucun bir arada ortaya gikmasina yol
acabilecektir. Bir isaretin uzun yillar tescilsiz kullanildiktan sonra tescil edildigi
ve daha eski tarihli marka sahibinin tescilden itibaren bes yil dolmadan
hikimsizlik ve tecaviz talepleriyle dava agtigi durumda, son kararla onanan
direnme kararina gére hiikimstuzlik talebi stresinde sayilacak ve sonraki tescil
hikimstz kilinabilecektir. Ayni davada isareti kullanan taraf, SMK'nin 155 inci
maddesi uyarinca sonraki tarihli tescilini tecaviz talebine karsi savunma
gerekcesi yapamayacak, ancak tescilden 6nce baslayan uzun sireli kullanimina
ses ¢lkarilmadigini TMK'nin 2 nci maddesi kapsaminda ileri siirebilecektir. Bu
savunmanin kosullari ispatlandigi takdirde 6nceki marka sahibi karsi tarafin
tescilini sildirebilecek, ancak yillarca ses gikarmadigi kullanimin durdurulmasini
elde edemeyebilecektir. Tescilin silinmesi ile kullanimin durdurulmasi ayri
talepler oldugundan, birinin kabuli digerinin de kabul edilecedi anlamina
gelmemektedir. Bu sonucu ayni davada birlikte ortaya koyan bir Yargitay
kararina rastlanmamis olup degerlendirme, yukarida aktarilan kararlarin birlikte
okunmasina dayanmaktadir.

Sessiz kalma savunmasinin kabuld, isareti kullanan tarafa sinirsiz bir koruma
saglamamaktadir. Kanaatimizce koruma sessiz kalinan kullanimla sinirhdir;
isaretin yeni Urlnlere veya onceki markaya yaklasan yeni bir gorinime
tasinmasi ayni korumadan yararlanmayabilecektir. Onceki marka gegerliligini
korumakta ve savunmanin kabull kullanan tarafa yeni bir marka hakki
kazandirmamaktadir; SMK'nin 7 nci maddesinin birinci fikrasi uyarinca marka
korumasi tescil yoluyla elde edilmektedir.

SADE ANLATIMLA

IN PLAIN TERMS

HUKUMSUZLUK DAVASI
INVALIDITY ACTION

Tescilin silinmesi ve kullanimin durdurulmasi iki ayri taleptir.
isareti yillardir kullanan ama tescili yeni olan taraf tescilini
kaybedebilir. Buna karsilik karsi taraf yillarca ses gikarmamissa
ve kullanan taraf iyiniyetliyse, kullanim devam edebilir.
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2025, the court of first instance, in holding that the unregistered user’s use did not
constitute infringement, gave the following additional reasoning: “since, even if
the claimant’s status as the true right holder is not accepted, loss of rights through
prolonged acquiescence will in that case arise in view of its serious and
uninterrupted use spanning many years". Since the Regional Court of Appeal based
its outcome on the claimant’s rights arising from prior use, this additional
reasoning has not been separately assessed by the higher courts; it nonetheless
shows that the assessments in the two actions proceed independently of one
another.

In our assessment, this distinction may in practice lead to two outcomes arising
side by side. Where a sign has been used without registration for many years and is
then registered, and the proprietor of an older trade mark brings an action for
invalidity and infringement before five years have elapsed from registration, the
invalidity claim will, under the decision to insist upheld by the most recent
decision, be regarded as brought within time, and the later registration may be
declared invalid. In the same action, the party using the sign will be unable, under
Article 155 of the IPC, to rely on its later registration as a defence to the
infringement claim, but will be able to argue under Article 2 of the TCC that no
objection was raised to its long-standing use, which began before registration. If
the conditions of that defence are proven, the earlier trade mark proprietor may
have the other party's registration cancelled, yet may be unable to obtain an order
stopping the use to which it raised no objection for years. Since cancellation of the
registration and the stopping of the use are separate claims, the acceptance of
one does not mean that the other will also be accepted. We have not come across
a decision of the Court of Cassation setting out this outcome within a single
action; the assessment rests on a combined reading of the decisions discussed
above.

Acceptance of the acquiescence defence does not afford the party using the sign
unlimited protection. In our assessment, the protection is confined to the use in
respect of which silence was kept; extending the sign to new products, or to a new
get-up closer to the earlier trade mark, may not benefit from the same protection.
The earlier trade mark remains valid, and acceptance of the defence does not
confer a new trade mark right on the user; under Article 7(1) of the IPC, trade mark
protection is obtained through registration.

Cancellation of the registration and the stopping of the use are
two separate claims. A party that has used the sign for years but
registered it only recently may lose its registration. If, however,
the other party raised no objection for years and the user is in
good faith, the use may continue.

TECAVUZ DAVASI
INFRINGEMENT ACTION

Talep Sicildeki tescilin silinmesi

Claim Cancellation of the registration on the register
Dayanak SMK'm. 25/6

Basis IPC Article 25(6)

Sire Besyil

Time Five years

Sirenin baslangici
Start of the period
sahibinin bilgisi dikkate alinir

Piyasadaki kullanimin durdurulmasi
Stopping the use in the market

TMK m. 2 ve Yargitay kararlari
TCC Article 2 and Court of Cassation case law

Kanunda siire yok; uygulamada bes yil 6l¢it
No statutory period; in practice, a five-year benchmark

04.06.2026 tarihli kararla onanan direnme kararina gére tescilden énce islemez;  Markasal kullanimin baslangici ve hak sahibinin bilgisi; tescil aranmaz
19.03.2025 ve 30.03.2026 tarihli kararlara gore tescil dncesi kullanim ve hak

Commencement of use as a trade mark and the right holder’s knowledge;
registration is not required

Tescilsiz kullanim donemi
Period of unregistered use

Kotlniyetin etkisi

Effect of bad faith

Sonug
Outcome

Under the decision to insist upheld by the decision of 4 June 2026, it does not run
before registration; under the decisions of 19 March 2025 and 30 March 2026, pre-
registration use and the right holder’s knowledge are taken into account

Son kararla onanan direnme kararina gére sireyi isletmez
Under the decision to insist upheld by the most recent decision, does not set the
period running

Sonraki tescil kotlniyetliyse siire engel olmaz
If the later registration was made in bad faith, the period is no bar

Onceki hak hiikiimsiizlik gerekgesi yapilamaz
The earlier right cannot be relied on as a ground for invalidity

Degerlendirmede hesaba katilir
Taken into account in the assessment

Kullanan kotiiniyetliyse savunma dinlenmez
If the user is in bad faith, the defence will not be entertained

Sessiz kalinan kullanim durdurulamaz; marka gegerliligini korur
The use met with silence cannot be stopped; the trade mark remains valid

IKI DAVADA SESSIZ KALMA YOLUYLA HAK KAYBI / LOSS OF RIGHTS THROUGH ACQUIESCENCE IN THE TWO ACTIONS
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GENEL DEGERLENDIRME VE SONUGC / ASSESSMENT AND CONCLUSION
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“Tescilden onceki sessizlik hiikiimsiizliik davasinda siireyi baglatmayabilmekte, ancak

aynz sessiglik tecaviiz davasinda diiriistlitk kuralt araciligryla davacinin karsisina

¢tkabilmektedir; belivleyici olan, zamanin nasil kullanildigs ve bunun nasil

belgelendigidir.”

“Silence before registration may not start the period in an invalidity action, yet the same silence may confront the

claimant in an infringement action through the principle of good faith; what counts is how time is used and

documented.”

Sessiz kalma yoluyla hak kaybi hikimslzlik davasinda kanunla, tecaviiz
davasinda ise dirlstlik kurali ve Yargitay kararlariyla sekillenmektedir.
Hiklimsuzlik davasinda bes yillik slrenin baslangici konusunda Yargitay 11.
Hukuk Dairesinin kararlari ayni yénde dedildir. Daire 19.03.2025, 24.09.2025 ve
30.03.2026 tarihli kararlarinda tescilden 6nceki kullanimin dikkate alinmasi
gerektigini belirtmis, 04.06.2026 tarihli son kararinda ise sirenin tescilden énce
islemeyecedini kabul eden direnme kararini onamistir. Bu sonucun yerlesik
uygulama haline gelip gelmeyecedi sonraki kararlarla anlasilacaktir.

Tecaviiz davasinda siire kanunla belirlenmemistir ve tescil tarihine bagl dedgildir.
Belirleyici olan, hak sahibinin kullanimi bilmesine ragmen uzun siire hareketsiz
kalmasi, kullananin iyiniyeti ve isarete vyapilan yatirmdir. Bu nedenle
hiikimsuzlik davasinda sessiz kalma nedeniyle hak kaybi kabul edilmese bile,
ayni  sessizlik tecaviz  davasinda  dUrlstlik  kurall  kapsaminda
degerlendirilebilmekte ve bir isareti uzun yillardir kullanan kisi, daha eski bir
marka sahibinin actigi tecaviiz davasinda bu savunmaya dayanabilmektedir.
Boyle bir durumda sonradan yapilan tescil hiikimsiz kilinabilmekte, ancak
tescilden dnce baslamis olan kullanim devam edebilmektedir.

Kanaatimizce iki dava birlikte degerlendirildiginde her iki taraf icin de ayni sonug
ortaya gikmaktadir: Belirleyici olan zamanin nasil kullanildidi ve bunun nasil
belgelendigidir. Marka sahibi bakimindan piyasanin diizenli izlenmesi ve benzer
bir kullanim 6grenildiginde gecikmeden hareket edilmesi dnem tasimaktadir.
ihtarname génderilmesi tek basina yeterli olmayabilecektir. Yargitay 11. Hukuk
Dairesinin 05.03.2026 tarihli ve E. 2025/4311, K. 2026/1331 sayili karariyla
onanan bélge adliye mahkemesi kararinda, ardindan dava agilmayan ihtarname
dikkate alinmamis ve kullanimin izinle basladigi olayda dort buguk yili asan
sessizlik diriistliik kurall bakimindan yeterli goriilmistir. isareti tescilsiz
kullanan kisi bakimindan ise kullanmin baslangicini ve sirekliligini gosteren
tarihli belgelerin saklanmasi ve marka tescilinin geciktiriimemesi yerinde
olacaktir. Netice itibariyla tescilden dnceki sessizlik hikimsizlik davasinda
slreyi baslatmayabilmekte, ancak ayni sessizlik tecaviiz davasinda dirUstlik
kurali araciligiyla davacinin karsisina ¢ikabilmektedir.
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Loss of rights through acquiescence is shaped by statute in invalidity actions and
by the principle of good faith and the case law of the Court of Cassation in
infringement actions. The decisions of the 11th Civil Chamber of the Court of
Cassation on the starting point of the five-year period in invalidity actions do not
point in the same direction. In its decisions of 19 March 2025, 24 September 2025
and 30 March 2026, the Chamber stated that use prior to registration must be
taken into account, whereas in its most recent decision of 4 June 2026 it upheld a
decision to insist which accepted that the period does not run before registration.
Whether this outcome becomes settled practice will become clear from
subsequent decisions.

In an infringement action, the period is not fixed by statute and is not tied to the
date of registration. What is decisive is the right holder’s prolonged inaction
despite knowing of the use, the user’s good faith and the investment made in the
sign. Accordingly, even if loss of rights through acquiescence is not accepted in an
invalidity action, the same silence may be assessed under the principle of good
faith in an infringement action, and a person who has used a sign for many years
may rely on this defence in an infringement action brought by the proprietor of an
older trade mark. In such a case, the subsequent registration may be declared
invalid, while the use that began before registration may continue.

In our assessment, when the two actions are considered together, the same
conclusion emerges for both parties: what is decisive is how time has been used
and how this has been documented. For the trade mark proprietor, it is important
to monitor the market regularly and to act without delay once a similar use comes
to its attention. Sending a cease-and-desist letter may not, on its own, be
sufficient. In the regional court of appeal decision upheld by the decision of the
11th Civil Chamber of the Court of Cassation dated 5 March 2026, E. 2025/4311, K.
2026/1331, a cease-and-desist letter that was not followed by an action was
disregarded and, in a case where the use had begun with permission, silence
exceeding four and a half years was held sufficient for the purposes of the
principle of good faith. For a person using a sign without registration, it would be
advisable to retain dated documents showing the commencement and continuity
of the use and not to delay registering the trade mark. Ultimately, silence before
registration may not start the period running in an invalidity action, yet the same
silence may, through the principle of good faith, come back to confront the
claimant in an infringement action.
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