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isbu makale, Tiirk limanlarinda ve karasularinda gemilerde ele gegirilen
beyan disi sigara, alkolll icki ve akaryakita iliskin kacgakgilik davalarinda
mahklimiyet ile beraat arasindaki ayrimi belirleyen olgttleri Yargitay
kararlari Gzerinden ortaya koymak amaciyla hazirlanmistir. Makalede énce
kagakgilik sugu ile giimrik idaresinin uyguladidi yaptirim ve vergi tarhiyat
arasindaki iliski ile hic beyan, eksik beyan ve fazla beyan ayrimi ele
alinmakta, ardindan sigara ve alkol ile akaryakit bakimindan kararlarda
belirleyici olan olgular, kaptan, basmihendis ve gemi adamlarinin kisisel
sorumlulugu, tesebbis, etkin pismanlik ve usul kurallari ile gemi Gzerindeki
tedbirler incelenmektedir.

Gemide beyan disi esya bulunmasi kendiliginden sug
olusturmamaktadir; kararlarda esyanin gemiye nasil girdigi, karaya
aktarilip aktarilmadigi ve beyani kimin diizenledigi, farkin biylkligulyle
birlikte sonucu belirlemektedir.

DENiZDEN KARAYA: OLAYIN GEGTiGi YER VE KARARLARIN YONU /

DECISIONS
AGIK DENiZ | KARASULARI
HIGH SEAS | ERRITORIAL WATERS

FROM SEA TO SHORE

This article has been prepared with a view to setting out, on the basis of
decisions of the Court of Cassation, the criteria that determine the
distinction between conviction and acquittal in smuggling cases
concerning undeclared cigarettes, alcoholic beverages and fuel found on
board ships in Turkish ports and territorial waters. The article first
addresses the relationship between the smuggling offence and the
sanction applied and tax assessed by the customs administration,
together with the distinction between no declaration, under-declaration
and over-declaration, and then examines the facts that are decisive in the
decisions with regard to cigarettes and alcohol and to fuel, the personal
liability of the master, the chief engineer and crew members, the rules on
and the measures

attempt, effective

concerning the ship.

repentance and procedure,

Undeclared goods on board do not of themselves constitute an offence; in the
decisions, how the goods came on board, whether they were transferred
ashore and who prepared the declaration determine the outcome together
with the size of the discrepancy.
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GiRIS - INTRODUCTION

Bir gemi Tirk limanina geldiginde, gemide bulunan kumanya, yakit ve gemi
adamlarinin kisisel esyasi gimrik idaresine beyan edilmektedir. Beyan ile
gemide fiilen bulunan esya arasinda fark giktiginda ayni olgu birbirini dislamayan
farkl hukuki sonuglara baglanabilmektedir. Kastin bulundugu kabul edilirse ceza
davasi agilmakta; bunun yaninda veya ceza davasi agilmaksizin, esyanin vergileri
glmrik ve vergi mevzuati uyarinca ayrica istenebilmektedir. Ceza davasinin
hangi sonucla bitecegini gogu zaman yalnizca farkin miktari degil, esyanin
gemiye nasil girdigi, nerede tutuldugu, beyani kimin diizenledigi ve olaydan
sonra ne yapildigi belirlemektedir.

Gemide beyan disi esya ele gegirilen dosyalar kara tasitlarina iliskin dosyalardan
{ic yonden ayrilmaktadir. ilk olarak gemi, sefer boyunca tiiketilmek (izere
vergiden muaf kumanya ve yakit tasimaktadir; bu nedenle gemide sigara, alkolli
icki veya yakit bulunmasi tek basina kacgakgilik siiphesi dogurmamaktadir. ikinci
olarak gemideki beyan belgeleri tek bir kisinin degil, gérev dagiimina goére
kaptan, basmiihendis ve acentenin katkisiyla hazirlanmaktadir. Ugiincii olarak
akaryakitta fark, sayim yoluyla dedgil tank dlglimuyle belirlenmekte ve élgimin
kendisi teknik bir tartisma konusu olmaktadir.

Kacgakglilik sugu 5607 sayili Kagakgilikla Micadele Kanunu'nun ("KMK”) 3 (inci
maddesinde dizenlenmektedir. Sugun manevi unsuru kasttir. Gemide beyan disi
esya bulunmasi ile kaptanin veya gemi adaminin esyayl gimrik islemlerinden
kagirma kasti arasinda bag kurulamadigi dosyalarda Yargitay beraat kararlarini
onamakta veya mahkimiyet kararlarini sanik lehine bozmaktadir. Buna karsilik
esyanin gemiden karaya veya baska bir tekneye aktariimasi, beyanin bilingli
olarak eksik yapilmasi ve savunmanin belgelerle celismesi mahkimiyet yoninde
degerlendiriimektedir.

Makalede Yargitay 7. ve 19. Ceza Dairelerinin ve Yargitay Ceza Genel Kurulunun
gemi, tekne ve liman olaylarina iliskin kararlari esas alinmaktadir. Kara olaylarina
iliskin kararlar yalnizca kiyasen aniimakta ve her birinde bu durum
belirtiimektedir. Vergi yargisi ve idari yargr kararlari, ceza yoluyla iligkisi
bakimindan aktariimaktadir. Bdlge adliye mahkemelerinin kararlari yalnizca
Yargitay kararlarinda aktarildigi 6lgtide degerlendirilmis, bozma kararlarindan
sonra verilen yerel mahkeme kararlari incelenmemistir.
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When a ship arrives at a Turkish port, the ship’s stores, the fuel and the personal
effects of the crew on board are declared to the customs administration. Where
there is a discrepancy between the declaration and the goods actually on board,
the same fact may give rise to different legal consequences that are not mutually
exclusive. If intent is found to exist, criminal proceedings are brought; in addition,
or without any criminal proceedings, the taxes on the goods may be claimed
separately under customs and tax legislation. In many cases, the outcome of the
criminal proceedings depends not only on the size of the discrepancy but also on
how the goods came on board, where they were kept, who prepared the
declaration and what was done after the event.

Files in which undeclared goods are found on board a ship differ from those
concerning land vehicles in three respects. First, a ship carries tax-exempt stores
and fuel to be consumed during the voyage; the presence of cigarettes, alcoholic
beverages or fuel on board does not, therefore, in itself give rise to a suspicion of
smuggling. Secondly, the declaration documents on board are prepared not by a
single person but with the contribution of the master, the chief engineer and the
agent, according to the division of duties. Thirdly, in the case of fuel, the
discrepancy is determined not by counting but by tank measurement, and the
measurement itself becomes a matter of technical dispute.

The smuggling offence is regulated in Article 3 of Anti-Smuggling Law No. 5607
("ASL"). The mental element of the offence is intent. In files where no link can be
established between the presence of undeclared goods on board and an intent on
the part of the master or a crew member to evade customs formalities, the Court
of Cassation upholds acquittals or reverses convictions in favour of the defendant.
By contrast, the transfer of goods from the ship to the shore or to another vessel, a
deliberately incomplete declaration and a defence that conflicts with the
documents are assessed in favour of conviction.

The article is based on decisions of the 7th and 19th Criminal Chambers and of the
Criminal General Assembly of the Court of Cassation concerning ships, boats and
port incidents. Decisions concerning land incidents are referred to by analogy only,
and this is indicated in each case. Decisions of the tax and administrative courts
are discussed in so far as they relate to the criminal route. Decisions of the
regional courts of appeal have been assessed only to the extent that they are
reported in decisions of the Court of Cassation, and decisions rendered by the
first-instance courts following reversals have not been examined.

Suc, Giimriik Yaptiimi ve Vergi Tarhiyati

The Offence, the Customs Sanction and Tax Assessment

KMK'nin 3 Gncl maddesinin birinci fikrasi, esyayl gimrik islemlerine tabi
tutmaksizin Ulkeye sokan kisiyi cezalandirmaktadir. Esyanin akaryakit, titin
mamull veya alkolll icki olmasi halinde ayni maddenin onuncu fikrasi uyarinca
ceza artirilmaktadir.

KANUNDAKi DUZENLEME

STATUTORY PROVISION

ceza (¢ ylldan az olamaz.”

DEVINLAW.COM.TR / INSIGHTS

KMK'nin 3 tncli maddesinin birinci fikrasi soyledir: “Esyayi,
gumrik islemlerine tabi tutmaksizin tilkeye sokan kisi, bir yildan
bes yila kadar hapis ve on bin gline kadar adli para cezasi ile
cezalandirilir.  Esyanin, glmrik kapilari disindan (lkeye
sokulmasi halinde, verilecek ceza lgte birinden yarisina kadar
artirilir.”  Ayni  maddenin onuncu fikrasina godre esyanin
akaryakit, tatin mamuli veya alkolli icki olmasi halinde
"yukaridaki fikralara gore verilecek cezalar yarisindan iki katina
kadar artirilir, ancak bu fikranin uygulanmasi suretiyle verilecek
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Article 3(1) of the ASL penalises any person who brings goods into the country
without subjecting them to customs formalities. Where the goods are fuel,
tobacco products or alcoholic beverages, the penalty is increased under
paragraph 10 of the same article.

Article 3(1) of the ASL reads as follows: “Any person who brings
goods into the country without subjecting them to customs
formalities shall be punished with imprisonment of one to five
years and a judicial fine of up to ten thousand days. Where the
goods are brought into the country other than through customs
gates, the penalty to be imposed shall be increased by one third
to one half.” Under paragraph 10 of the same article, where the
goods are fuel, tobacco products or alcoholic beverages, “the
penalties to be imposed under the preceding paragraphs shall be
increased by one half to two times; however, the penalty imposed
through the application of this paragraph may not be less than
three years.”
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Ceza davasinin yaninda glmrik idaresinin uyguladidi bir yaptinm da
bulunmaktadir. 4458 sayili GUimrik Kanunu'nun (“GK”) 235 inci maddesinin
Gglincu fikrasina gore yolcularin, kisisel ve hediyelik esya kapsami disinda olup
beyanlarina aykiri olarak Uzerlerinde, esyasl arasinda veya tasima araglarinda
cikan esyasinin gimrik vergileri iki kat olarak alinmakta ve esya sahibine teslim
edilmekte, vergiler 6denmezse esya gumridge terk edilmis sayilmaktadir.
Yargitay 7. Ceza Dairesi, 21.02.2019 tarihli ve E. 2017/11546, K. 2019/17131 sayili
kararinda, kaptani oldugu gemide gemi deklarasyonunda gdsteriimeyen 667
karton sigara ele gegirilen sanik bakimindan “tim dosya kapsamindan sanigin
su¢ kastinin  bulunmadigi anlasiimakla, beraati yerine vyazili sekilde
mahkumiyetine karar verilmesi” gerekgesiyle hiikkmi bozmus ve sigaralarin
misadere edilmeyip anilan fikra uyarinca glmrik idaresine teslim edilmesi
gerektigini belirtmistir.

Gemideki kumanyanin hukuki rejimi GK'nin 176 nci maddesinde yer almaktadir.
Maddenin birinci fikrasina gore gemilerin dis seferlerde kullanacaklar yakit ve
yaglari ile "karaya gikariimamak sartiyla yurtdisindan getirdikleri kumanyalari
ithalat vergilerinden muaftir.” Danistay idari Dava Daireleri Kurulunun 07.01.2026
tarihli ve E. 2025/2275, K. 2026/20 sayili kararinda aktarilan Gimrik
Yonetmeligi'nin 476 nci maddesine gdre yiyecek, igecek, sigara ve alkolll igkiler
dahil kumanya tasitlara transit rejimi gergevesinde verilmektedir. Ayni hikme
gdre "Tlrk bandirali deniz ve hava tasitlarinin bu hitkiimden yararlanabilmesiigin
aldiklar s6z konusu esyayl dis sefere gikacadi limandan itibaren tiketmeleri
gerekir.” Kararda aktarilan Gimrlkslz Satis Magazalari Yonetmeligi uyarinca
istanbul ve Ganakkale Bogazlarinda birer adet olmak iizere gemilere satis
magazas agllabilmektedir. Kumanyanin vergiden muaf olmasi, gemiye transit
rejimi gergevesinde verilmesine ve karaya gikarilmamasina baghdir.

Akaryakitta vergi yolu ayrica islemektedir. istanbul Bolge idare Mahkemesi 1.
Vergi Dava Dairesi, 28.01.2019 tarihli ve E. 2018/3848, K. 2019/14 sayili kararinda,
Turk bayrakli gemide transit yakitin yurt ici seferde kullaniimasi nedeniyle
yapilan 6zel tiketim vergisi tarhiyatini hukuka uygun bulmus ve “anilan yakitlarin,
makine jurnali ve giris/cikis beyanlarina gore tespit edilen fark miktarlar
Gzerinden vergilenmesi gerektigi” sonucuna varmistir. Ayni Daire, 06.11.2019
tarihli ve E. 2019/2419, K. 2019/2747 sayili kararinda, yabanci limandan gelen
geminin yurt icinde sefer yapmasina iliskin olayda “ihrag ylki almaksizin harici
sefere gegisin yabanci llkeye yapilan seferin devami sayiimadigi ve transit
rejimin sonlandigl” kabullyle vergi ziyal cezali tarhiyati onamistir. Danistay 7.
Dairesiise 31.01.2014 tarihli ve E. 2010/3532, K. 2014/403 sayili kararinda, transit
yakitin yurt ici seferde kullanildigi olayda acenteyi, GK'nin 183 ve 192 nci
maddeleri uyarinca donatanla birlikte vergiden musterek ve miteselsil sorumlu
tutmustur.

Kanaatimizce bu kararlar, akaryakittaki beyan farkinin ceza davasiyla sinirl
olmadigini géstermektedir. Transit yakitin yurt ici seferde kullaniimasi, KMK'nin 3
(inct maddesinin Gglincl fikrasindaki transit esyanin rejime aykiri olarak gtimriik
bdlgesinde birakilmasi sucuyla da iliskilendirilebilir. Ceza davasinin sonucu vergi
uyusmazhiginin sonucunu kendiliginden belirlememektedir. Vergi yargisinin farki
makine jurnali ve beyanlar lzerinden hesaplamasi ise ceza dosyasinda 6lgiim
farkinin tartisiimasinda da yararlanilabilecek bir yontem sunmaktadir. Acentenin
vergiden sorumlulugu GK'daki 6zel hikimlere dayanirken, ceza sorumlulugu
kastin acente bakimindan ayrica ispatini gerektirmektedir.

SADE ANLATIMLA

IN PLAIN TERMS

bakimindan kaptan ve gemi adamlarinin

sayllmayacadi ise kararlarda agikga tartisiimis degildir.
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Gemide beyan edilmeyen esya bulundugunda ceza yolu ile vergi
yolu ayri ayri isleyebilir. Ceza davasinda mahk(miyet igin kastin
ispati gerekir. Kast bulunmasa da esyanin vergisi ve vergi
cezas! ayrica istenebilir. Yolculara iliskin iki kat vergi kurali
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Alongside the criminal proceedings there is also a sanction applied by the customs
administration. Under Article 235(3) of Customs Law No. 4458 (“CL"), the customs
duties on goods of passengers which fall outside the scope of personal and gift
items and are found, contrary to their declarations, on their person, among their
belongings or in means of transport are collected at twice the amount and the
goods are delivered to their owner; if the duties are not paid, the goods are
deemed abandoned to customs. In its decision dated 21 February 2019, E.
2017/11546, K. 2019/17131, the 7th Criminal Chamber of the Court of Cassation
reversed the judgment against a defendant who was master of a ship on which 667
cartons of cigarettes not shown in the ship’s declaration were found, on the ground
that “it being understood from the entire file that the defendant lacked criminal
intent, a conviction was entered in writing instead of an acquittal’, and stated that
the cigarettes should not be confiscated but delivered to the customs
administration under that paragraph.

The legal regime governing ship’s stores is set out in Article 176 of the CL. Under
paragraph 1 of that article, the fuel and lubricants that ships will use on foreign
voyages and “the stores they bring from abroad on condition that they are not
landed are exempt from import duties.” Under Article 476 of the Customs
Regulation, as reported in the decision of the Plenary Session of the
Administrative Law Chambers of the Council of State dated 7 January 2026, E.
2025/2275, K. 2026/20, stores, including food, beverages, cigarettes and alcoholic
beverages, are supplied to means of transport under the transit regime. Under the
same provision, “in order for Turkish-flagged sea and air vessels to benefit from
this provision, they must consume such goods from the port from which they
depart on a foreign voyage.” Under the Regulation on Duty-Free Shops, as reported
in the decision, one ship-supply shop may be opened in each of the Istanbul and
Canakkale Straits. The exemption of stores from duty depends on their being
supplied to the ship under the transit regime and on their not being landed.

For fuel, the tax route operates separately. In its decision dated 28 January 2019,
E. 2018/3848, K. 2019/14, the 1st Tax Chamber of the Istanbul Regional
Administrative Court found lawful a special consumption tax assessment made
because transit fuel had been used on a domestic voyage of a Turkish-flagged
ship, and concluded that “the said fuel should be taxed on the basis of the
differences determined according to the engine log and the entry and exit
declarations.” In its decision dated 6 November 2019, E. 2019/2419, K. 2019/2747,
the same Chamber upheld an assessment with a tax loss penalty in a case
concerning domestic voyages by a ship arriving from a foreign port, on the basis
that “proceeding to an external voyage without taking on export cargo is not
regarded as a continuation of the voyage to a foreign country and the transit
regime has ended.” In its decision dated 31 January 2014, E. 2010/3532, K.
2014/403, the 7th Chamber of the Council of State held the agent jointly and
severally liable for the tax together with the shipowner under Articles 183 and 192
of the CL, in a case where transit fuel had been used on a domestic voyage.

In our assessment, these decisions show that a discrepancy in fuel is not confined
to criminal proceedings. The use of transit fuel on a domestic voyage may also be
linked to the offence under Article 3(3) of the ASL of leaving transit goods in the
customs territory in breach of the regime. The outcome of the criminal
proceedings does not of itself determine the outcome of the tax dispute. The fact
that the tax courts calculate the discrepancy on the basis of the engine log and the
declarations, however, offers a method that may also be used when the
measurement discrepancy is disputed in the criminal file. While the agent’s liability
for tax rests on specific provisions of the CL, criminal liability requires intent to be
separately proved in respect of the agent.

Where undeclared goods are found on board, the criminal route
and the tax route may operate separately. A conviction in criminal
proceedings requires proof of intent. Even in the absence of
intent, the tax on the goods and a tax penalty may be claimed
sayilip separately. Whether the master and crew members are to be
regarded as “passengers” for the purposes of the double-duty
rule applicable to passengers has not, however, been expressly
discussed in the decisions.
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Ug Durum

Gemide beyan ile fiili durum arasindaki uyumsuzluk (¢ bigcimde ortaya
cikmaktadir. ilk durumda esya beyan belgelerinde hic gésterilmemistir; kaptan
beyan mektubunda kagak esya bulunmadigi belirtilmis, ancak gemide sigara
veya icki ele gegirilmistir. ikinci durumda esya beyan edilmis, ancak miktari
gergekte olandan az gdsterilmistir; gemi yakitinda uygulamada “beyan fazlasi”
denilen durum budur. Uglincli durumda ise beyan edilen miktar gemide
bulunandan fazladir; diger bir ifadeyle esyanin bir kismi eksik gtkmistir. Makalede

bu durumlar sirasiyla hi¢ beyan, eksik beyan ve fazla beyan olarak aniimaktadir.

Mevzuat bu durumlan farkli hikimlere bagdlamaktadir. KMKnin 3 Unci
maddesinin birinci fikrasi esyanin giimrik islemlerine tabi tutulmaksizin Ulkeye
sokulmasini, ikinci fikrasi ise esyanin aldatici islem ve davranislarla glimrik
vergileri  kismen veya tamamen Odenmeksizin Ulkeye sokulmasini
cezalandirmaktadir. Ayni maddenin Ggiinci fikrasi transit esyanin rejime aykiri
olarak gimrik bdlgesinde birakilmasini ayri bir sug olarak dizenlemektedir.
GK'nin 237 nci maddesi ise ¢zet beyana gére noksan cikan kaplar icin para
cezasl, fazla ¢ikan kaplar icin esyanin milkiyetinin kamuya gegirilmesini ve CIF
kiymeti kadar para cezasini 6ngérmekte; ayni maddenin altinci fikrasi 6zet
beyan verilmeksizin getirilen esyayi dizenlemektedir.

KANUNDAKiIi DUZENLEME
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Hic Beyan, Eksik Beyan ve Fazla Beyan

No Declaration, Under-Declaration and Over-Declaration

Three Situations

On board ship, a mismatch between the declaration and the actual position arises
in three forms. In the first, the goods are not shown in the declaration documents
at all; the master’s declaration letter states that there are no smuggled goods, yet
cigarettes or spirits are found on board. In the second, the goods are declared but
in a quantity smaller than the actual one; in ship's fuel, this is what practice calls a
“declaration surplus”. In the third, the declared quantity exceeds what is on board;
in other words, part of the goods is found to be missing. In this article these
situations are referred to as no declaration, under-declaration and over-
declaration respectively.

The legislation attaches these situations to different provisions. Article 3(1) of the
ASL penalises bringing goods into the country without subjecting them to customs
formalities, and Article 3(2) penalises bringing goods into the country through
deceptive acts and conduct without paying the customs duties in whole or in part.
Article 3(3) requlates as a separate offence leaving transit goods in the customs
territory in breach of the regime. Article 237 of the CL, for its part, provides for a
fine for packages found short against the summary declaration and, for surplus
packages, for forfeiture of the goods and a fine equal to their CIF value; paragraph
6 of the same article governs goods brought in without a summary declaration.

STATUTORY PROVISION

GK'nin 237 nci maddesinin dordinct fikrasi soyledir: “Dokme
gelen esyada ylizde gl asmayacak sekilde esya cinsi itibariyla
Cumhurbaskani karari ile belirlenecek oranlardaki eksiklik ve
fazlaliklar icin takibat yapilmaz. Dogalgaz Griinlerinde boru
hatlar ile tasinarak ithal edilenler haric bu oran %6'yi
asmayacak sekilde uygulanir.” Hikim doékme olarak tasinan
ylke iligkindir; incelenen ceza kararlarinda geminin kendi yakiti

Article 237(4) of the CL reads as follows: “No proceedings shall be
taken for shortfalls and surpluses in goods arriving in bulk at
rates, not exceeding three per cent, to be determined by
Presidential decision according to the type of goods. For natural
gas products, excluding those imported by pipeline, this rate
shall be applied so as not to exceed 6%." The provision concerns
cargo carried in bulk; in the criminal decisions examined, this

bakimindan bu orana dayaniimamistir.

Hig Beyan ve Eksik Beyan: Ayni Hiikiim, Farkli ispat

Hic beyan ediimeyen esya Yargitay kararlarinda kagak esya olarak
degerlendiriimektedir. Yargitay Ceza Genel Kurulu, izmir limaninda konteynerde
serbest dolasima giris beyannamesinde gosterilmeyen ticari miktarda esya
bulunan olaya iliskin 27.02.2018 tarihli ve E. 2017/149, K. 2018/71 sayili kararinda,
esyanin “beyan edilmemek suretiyle giimrik islemlerine tabi tutulmaksizin
llkeye sokulmaya tesebbls edildigi® kabullyle, dava zamanasimi nedeniyle
dismis olsa da esyanin misadere kosullarinin olustuguna karar vermistir.
Misadereye iliskin kisim oy gokluguyla verilmistir. Gemi ambar beyaninda
gosterilmeyen sigara ve igkiye iliskin 2021/1746 esas sayil karar da bu yondedir.

Eksik beyanda da Yargitay farkl bir hikim uygulamamaktadir. Gemi yakitina
iliskin kararlarda beyan edilen miktarin tGzerindeki kisim beyan edilmemis esya
sayllmakta ve KMKnin 3 {ncli maddesinin birinci ve onuncu fikralari
uygulanmaktadir. 2020/4024 esas sayili dosyada ilk derece mahkemesi, bilirkisi
raporuna dayanarak yanlislikla noksan beyan edilen yakitin kagak esya
olmadigini kabul etmisti; Daire bu goérlse katilmamis ve “bas makinist tarafindan
diizenlenen makine jurnalindeki 31,7 tonluk kayit ile durumun fark edilmesinin
sucu ortadan kaldirmayacadl” sonucuna varmistir. 2022/11192 esas sayili
dosyada da bdlge adliye mahkemesi, transit yakita iliskin sugun ancak yakitin
gimrik bolgesinde birakilmasiyla olusacadini kabul etmisken Daire, eylemi
birinci ve onuncu fikralar kapsaminda degerlendirmistir.
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rate was not relied on with regard to the ship’s own fuel.

No Declaration and Under-Declaration: Same Provision, Different
Proof

Goods not declared at all are treated as smuggled goods in the decisions of the
Court of Cassation. In its decision dated 27 February 2018, E. 2017/149, K. 2018/71,
concerning a container at the port of Izmir in which goods of commercial quantity
not shown in the declaration for release for free circulation were found, the
Criminal General Assembly of the Court of Cassation held, on the basis that there
had been an “attempt to bring [the goods] into the country without subjecting
them to customs formalities by not declaring them”, that the conditions for
confiscation of the goods were met although the case had lapsed through
limitation. The part concerning confiscation was decided by majority. The decision
with docket No. 2021/1746, concerning cigarettes and spirits not shown in the
ship's stores declaration, points in the same direction.

In the case of under-declaration, too, the Court of Cassation does not apply a
different provision. In decisions concerning ship’s fuel, the part exceeding the
declared quantity is treated as undeclared goods and paragraphs 1 and 10 of
Article 3 of the ASL are applied. In the file with docket No. 2020/4024, the first-
instance court, relying on an expert report, had accepted that fuel declared short
by mistake was not smuggled goods; the Chamber did not share that view and
concluded that “the fact that the situation was noticed through the record of 31.7
tonnes in the engine log kept by the chief engineer does not remove the offence”.
In the file with docket No. 2022/11192, the regional court of appeal had accepted
that an offence concerning transit fuel would arise only if the fuel were left in the
customs territory, whereas the Chamber assessed the act under paragraphs 1and
10.
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Kara tasimalarinda ise beyan harici fazla esyanin gizlenip gizlenmedigi belirleyici
olabilmektedir. Daire, Yunanistan'dan Irak'a transit tasinan ylikte beyan harici
yedek pargalar bulunan olaya iliskin (kiyasen) 29.03.2023 tarihli ve E.
2022/17375, K. 2023/3055 sayili kararinda, transit islemlerine iliskin Gimrik
Genel Tebligine atifla fazlaligin gizlenmis veya zulada bulunmasi halinde KMK
hikimlerine gdre, aksi halde yalnizca tutanak dizenlenerek islem yapilacagini
aktarmis ve ‘olayda beyan harici esyanin gizlenmedigi ya da zulada

yakalanmadig” gerekgesiyle beraati onamistir.

Kanaatimizce incelenen kararlarda gemi bakimindan hi¢ beyan ile eksik beyan
arasinda uygulanan hiikim ydninden bir fark bulunmamaktadir; iki durumda da
beyan edilmeyen miktar kacak esya olarak degerlendiriimektedir. Fark ispat
asamasinda ortaya ¢ikmaktadir: Hi¢ beyan edilmeyen esyada esyanin gemiye
nasil girdigi ve neden beyan edilmedigi, eksik beyanda ise farkin élgiim hatasiyla
aciklanip aciklanamayacadi tartisiimaktadir.

Fazla Beyan: Eksik Cikan Esya

Beyan edilen miktarin gemide bulunandan fazla olmasi, incelenen kararlarda
agirlikli olarak giimriik idaresinin ve idari yarginin alaninda kalmaktadir. Ozet
beyana gore noksan cikan kaplar GK'nin 237 nci maddesinin birinci fikrasina
tabidir. Danistay 7. Dairesi, gemiyle tasinip antrepoya bosaltilan motorinde 6zet
beyana gore 89.330 kg eksiklik gikan olaya iliskin 09.10.2023 tarihli ve E.
2021/3052, K. 2023/3765 sayili kararinda, eksikligin fire oraninin altinda kaldigi
gerekgesiyle para cezasini iptal eden karari onamistir. Ayni Daire, konsimentoda
yer alan konteynerlerin bir kisminin gemide ¢ikmadigi olaya iliskin 11.04.2023
tarihli ve E. 2020/608, K. 2023/2027 sayili kararinda da davaciya atfedilecek bir
kusurun bulunmadidi ve eksikligin fiilen giderildigi gerekgesiyle verilen iptal
kararini onamistir.

Geminin kendi transit yakitinin eksik ¢ikmasi ise iki ayri sonuca
baglanabilmektedir. Yakit yurt igi seferde kullaniimissa, yukarida aktarilan bélge
idare mahkemesi kararlarinda oldugu gibi fark 6zel tiiketim vergisi ve vergi ziyal
cezasl yoluyla sonuglandiriimaktadir. Yakitin bir dizenekle gemiden aktarildigi
tespit edilmisse ceza yolu glindeme gelmektedir: Daire, mihirli transit yakit
sarniglarinda 6.086 kg eksiklik bulunan ve mihir bozulmadan yakitin disari
aktariimasini saglayan bir dizenek tespit edilen tankere iliskin 04.06.2024 tarihli
ve E. 2022/3870, K. 2024/6350 sayil kararinda, eylemin transit esyanin
birakilmasi kapsaminda degerlendirilmesi gerektigini belirtmistir. Bu kararda
esasa iliskin bir hiikiim kurulmamis, dosya tebligat eksikliginin giderilmesi igin
geri gonderilmistir.

Kanaatimizce fazla beyanda temel soru, eksik ¢ikan esyanin nereye gittigidir.
Eksiklik fire, ylkleme hatasi veya dizeltme manifestosuyla agiklanabiliyorsa
sonug idari yaptinmla sinirl kalmakta, kimi zaman yaptirm da
uygulanmamaktadir; esyanin gemiden gikarilip yurt iginde birakildigi ispatlanirsa
transit esyaya iliskin sug tipi giindeme gelmektedir. Eksik beyanda ise soru,
fazla cikan esyanin neden beyan edilmedigidir.
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In land transport, by contrast, whether undeclared surplus goods were concealed
may be decisive. In its decision concerning a transit load carried from Greece to
Irag in which undeclared spare parts were found (by analogy), dated 29 March
2023, E. 2022/17375, K. 2023/3055, the Chamber reported, by reference to the
Customs General Communiqué on transit operations, that proceedings are to be
taken under the ASL where the surplus is concealed or found in a hiding place and
that otherwise only a report is to be drawn up, and upheld the acquittal on the
ground that “in the case at hand the undeclared goods were not concealed or
caught in a hiding place”.

In our assessment, in the decisions examined there is no difference, with regard to
ships, between no declaration and under-declaration as to the provision applied; in
both situations the undeclared quantity is treated as smuggled goods. The
difference emerges at the stage of proof: for goods not declared at all, the
question is how the goods came on board and why they were not declared, while
for under-declaration it is whether the discrepancy can be explained by
measurement error.

Over-Declaration: Goods Found Missing

Where the declared quantity exceeds what is on board, the matter remains, in the
decisions examined, predominantly within the sphere of the customs
administration and the administrative courts. Packages found short against the
summary declaration are subject to Article 237(1) of the CL. In its decision dated 9
October 2023, E. 2021/3052, K. 2023/3765, concerning diesel carried by ship and
discharged into a bonded warehouse with a shortfall of 89,330 kg against the
summary declaration, the 7th Chamber of the Council of State upheld a judgment
annulling the fine on the ground that the shortfall remained below the wastage
rate. In its decision dated 11 April 2023, E. 2020/608, K. 2023/2027, concerning
containers listed in the bill of lading some of which were not found on the ship, the
same Chamber likewise upheld an annulment on the grounds that no fault could be
attributed to the claimant and the shortfall had in fact been remedied.

A shortfall in the ship’s own transit fuel, on the other hand, may lead to two
different outcomes. If the fuel was used on a domestic voyage, the difference is
settled through special consumption tax and a tax loss penalty, as in the regional
administrative court decisions discussed above. If it is established that the fuel
was transferred from the ship by means of a device, the criminal route comes into
play: in its decision dated 4 June 2024, E. 2022/3870, K. 2024/6350, concerning a
tanker with a shortfall of 6,086 kg in sealed transit fuel tanks and a device enabling
fuel to be transferred out without breaking the seals, the Chamber stated that the
act should be assessed as leaving transit goods. No ruling on the merits was made
in that decision; the file was sent back to remedy a defect in service.

In our assessment, the basic question in over-declaration is where the missing
goods went. If the shortfall can be explained by wastage, a loading error or a
corrected manifest, the outcome remains confined to an administrative sanction,
and sometimes no sanction is imposed at all; if it is proved that the goods were
removed from the ship and left in the country, the offence relating to transit goods
comes into play. In under-declaration, by contrast, the question is why the surplus
goods were not declared.
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Sigara ve Alkolde Ayrim Olgiitleri

Criteria for Cigarettes and Alcohol

03

GEMi KESIiTi: ESYANIN BULUNDUGU YER VE BELGENIN ETKiSi / SHIP PROFILE: WHERE THE GOODS WERE FOUND AND THE EFFECT OF DOCUMENTS

Sanik lehine
n the defendant’s favour

. Mahkamiyet yoniinde

Towards conviction
| Kopriisti |

1
Kaptan kamarasi

2 Miirettebat kamaralari

Kumanya deposu 3

Ambar 1 Ambar 2 Ambar 3

Makine dairesi ve yakit tanklari

bkz. B6lim 04 / see Section 04 ~N~~——r-—r - Y - Y —

1| Kaptan kamarasi, tavan boslugu | 2| Mirettebat kamarasi, ganta

Ceiling cavity, mas

B Gemiden araca

From ship to vehicle

Belgesi ortiismeyen esya

Invoice does not match

3 | Kumanya, deklarasyonda yok

cabin Crew cabin, personal bag Stores, not in declaratior

353 karton; glimriikstiz satis
faturasi ve glimriik nezaretinde
teslim. Beraat onandi.

5 sise; kisisel kullanim
siniri. Gemi adami lehine

590 karton ve 725 sise; gemi
madgazasi faturasi, personel
kullanimi. Sanik lehine bozma.

46 karton ve 66 sise; ambar
beyaninda yok, fatura ele gegen

67 sise canta ve posetlerle
araca y(lklenirken gordlda.
Stibut kabul edildi.

bozma; kaptanin beraati onandi.

7.CD - 21.05.2024 - E. 2021/3408 7.CD-07.02.2024 - E. 2021/2213

19.CD - 24.11.2020 - E. 2019/22354

esyayla ortligmiyor. Beraat
bozuldu.

7.CD-26.03.2024 - E. 2021/1746 7.CD-25.12.2025 - E. 2022/7323

SEMATIK GiZiM; 4 NUMARALI KARARDA ESYANIN GEMIDEKi YERI BELIRTILMEMIiSTiR / SCHEMATIC; THE LOCATION ON BOARD IS NOT STATED IN DECISION 4

Belgeyle Gelen Esya

Sigara ve alkolll igki dosyalarinda sanik lehine sonuglanan kararlarda 6ne ¢gikan
olgu, esyanin gemiye yasal bir kanaldan girdiginin belgelenmis olmasidir.
Yargitay 7. Ceza Dairesinin 21.05.2024 tarihli ve E. 2021/3408, K. 2024/5670
saylli kararina konu olayda, kuru ylik gemisinde kaptan kamarasinin ve yanindaki
odanin tavan bosluklarina gizlenmis 353 karton sigara ele gegirilmistir. Daire,
sigaralarin 350 kartonunun Canakkaledeki glmriksiz satis magazasindan
faturayla satin alindigini, faturanin giimrik idaresine ibraz edilerek sigaralarin
idarenin nezaretinde gemiye teslim edildigini, suc tarihinde ylrirlikte olan
2013/8 sayili Genelge uyarinca bir gemiye 750 karton sigaraya kadar satis
yapilabildigini ve kalan 3 karton igin de gegmis tarihli faturalarin ibraz edildigini
dikkate almistir. Kaptan, sigaralari beyan etmeyi unuttugunu ve sonraki duragi
olan yabanci limanda fazla sigaraya el konulmamasi igin gizledigini savunmustur.
Daire, beraat kararini oybirligiyle onamistir.

Yargitay 19. Ceza Dairesi de 24.11.2020 tarihli ve E. 2019/22354, K. 2020/16631
saylili kararinda, gemi deklarasyonunda gosterilmeyen 590 karton sigara ve 725
sise icki bakimindan su ifadeye yer vermistir: “sanigin tim asamalarda ele
gegcirilen Uriinleri gemi personelinin kullanmasi ve gemi armatérinin ikram
etmesi icin aldigini savunmasi karsisinda, tim dosya kapsamindan sanigin sug
kastinin bulunmadigi anlasiimakla, beraati yerine yazili sekilde mahkumiyetine
karar verilmesi”. Bu olayda esya gemilere satis yapan magazadan faturayla
alinmis ve sigaralar gimriksiz satis ibaresi tasimaktadir.

Belgenin varligi tek basina yeterli degildir; belgenin ele gegcirilen esyayla
ortismesi gerekmektedir. Yargitay 7. Ceza Dairesi, 26.03.2024 tarihli ve E.
2021/17486, K. 2024/3344 sayili kararinda, kaptani oldugu gemide 46 karton
sigara ve 66 sise bandrolsiiz icki ele gegirilen sanigin beraatine iliskin karari
bozmustur. Kararda “fatura tarihinin 12.04.2015, gemide yapilan arama tarihinin
ise 13.04.2015 saat 14.20 oldugundan ele gegen suga konu esyalar ile fatura

iceriginin drtismedigi” belirtilmistir. Esya gemi ambar beyaninda gdsterilmemis,
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Goods Arriving with Documents

In cigarette and alcoholic beverage files, the fact that stands out in decisions with
an outcome favourable to the defendant is that it has been documented that the
goods came on board through a lawful channel. In the case underlying the decision
of the 7th Criminal Chamber of the Court of Cassation dated 21 May 2024, E.
2021/3408, K. 2024/5670, 353 cartons of cigarettes hidden in the ceiling cavities
of the master’s cabin and the adjoining room were found on a dry cargo ship. The
Chamber took into account that 350 cartons of the cigarettes had been purchased
with an invoice from the duty-free shop in GCanakkale, that the invoice had been
submitted to the customs administration and the cigarettes delivered to the ship
under the administration’s supervision, that under Circular No. 2013/8, in force on
the date of the offence, up to 750 cartons of cigarettes could be sold to a ship, and
that invoices bearing earlier dates had also been submitted for the remaining 3
cartons. The master argued that he had forgotten to declare the cigarettes and
had hidden them so that the excess would not be seized at the next foreign port of
call. The Chamber unanimously upheld the acquittal.

In its decision dated 24 November 2020, E. 2019/22354, K. 2020/16631, the 19th
Criminal Chamber of the Court of Cassation likewise stated the following with
regard to 590 cartons of cigarettes and 725 bottles of spirits not shown in the
ship’s declaration: “in view of the defendant's defence at all stages that he had
purchased the seized products for use by the ship’s personnel and for hospitality
by the shipowner, it being understood from the entire file that the defendant
lacked criminal intent, a conviction was entered in writing instead of an acquittal”.
In that case, the goods had been purchased with an invoice from a shop supplying
ships and the cigarettes bore a duty-free sale marking.

The existence of a document is not sufficient in itself; the document must match
the goods seized. In its decision dated 26 March 2024, E. 2021/1746, K. 2024/3344,
the 7th Criminal Chamber of the Court of Cassation reversed the acquittal of a
defendant on whose ship, of which he was master, 46 cartons of cigarettes and 66
bottles of spirits without tax stamps had been seized. The decision stated that
“since the invoice was dated 12.04.2015 and the search on the ship took place on
13.04.2015 at 14.20, the seized goods subject to the offence did not match the
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deniz yolu beyan formunda ve kaptan beyan mektubunda kacak esya
bulunmadigi beyan edilmis, sanik da esyanin beyan edilmesi gerektigini bildigini
ancak sayisi az oldugu igin beyan etmedigini sdylemistir.

Kanaatimizce bu kararlar birlikte okundugunda, gemideki sigara ve alkolde
kastin dedgerlendiriimesinde esyanin gemiye hangi kanaldan girdiginin
belgelenmesi 6nemli bir olgu olarak 6ne gikmaktadir. Bununla birlikte 2021/3408
esas saylli karar, ilk derece mahkemesinin delil dederlendirmesini onayan bir
karardir. Bu dosyada esya Turkiye'deki glimriksiz satis magazasindan gimrik
idaresinin nezaretinde gemiye verilmis ve kaptan, gizlemenin bir sonraki yabanci
limanda el konulmasini 6nlemeye ydnelik oldugunu savunmustur. Karar,
gizlemenin kastin ispati bakimindan &nemsiz oldugu seklinde genel bir ilke
ortaya koymamaktadir. Belge ile esya arasinda tarih, miktar veya tr bakimindan
uyumsuzluk bulundugunda ise ayni belge savunmayi zayiflatmakta ve beraat
kararlari bozulabilmektedir. 2013/8 sayili Genelge'deki sinir, kararda sug tarihi
itibarlyla uygulanmis olup Genelgenin glincel durumu bu makalede ayrica
incelenmemistir.

Miktar ve Kisisel Kullamim

Gemi adamlarinin ve yat personelinin kisisel esyasi bakimindan Daire, esyanin
ticari amagla bulunduruldugunun somut delille ispatlanmasini aramaktadir.
Daire, 07.02.2024 tarihli ve E. 2021/2213, K. 2024/985 sayili kararinda, Rodos'tan
Fethiye'ye gelen yolcu gemisinde cantasinda 5 sise igki bulunan gemi adami
hakkindaki mahkamiyet kararini, miktarin kisisel kullanim sinirinda kaldigi ve
ticari amacin ispatlanamadigi gerekgesiyle bozmustur. Daire, 17.01.2024 tarihli
ve E. 2021/3479, K. 2024/478 sayili kararinda da Tirk bayrakli bir yatta 8 sise icki
ele gegirilen gemi adami hakkindaki mahkGmiyet kararini bozmus ve “esyanin ele
gegirilis sekli ve yakalanan esya miktarina nazaran sanigin savunmasinin aksine
suca konu esyalari ticari amagla bulundurduguna iliskin cezalandiriimasina

yeterli, her tirlli slipheden uzak, kesin ve inandirici delil elde edilemedigi
sonucuna varmistir.

KMK'nin 3 tincti maddesinin birinci fikrasinda ticari amag ayrica bir unsur olarak
yazili dedgildir; Daire bu 06lgitl kisisel kullanim sinirindaki esyada kastin
dederlendiriimesinde aramaktadir. 2021/3479 esas sayili kararda GK'nin 235 inci
maddesinin Gclncl fikrasi Dairenin gerekcesinde yer almamaktadir. Gemi
adaminin meslegini icra ederken bu fikra anlaminda “yolcu” sayilip sayiimayacadi
kararlarda acikca tartisiimis degildir; buna karsilik yukarida aktarilan 2017/11546
esas saylili kararda Daire, kaptanin beyan disi sigaralari bakimindan anilan fikraya
dayanmistir. Kanaatimizce gemi adamlarinin kisisel esyasinda hangi sinirin
uygulanacadi, gimrik mevzuatindaki tasit personeline iliskin dizenlemeler
cercevesinde ayrica degerlendirilmesi gereken bir sorudur.

Esyanin Gemiden Karaya veya Baska Tekneye Aktariimasi
Mahkdmiyet yo6nlndeki kararlarda ©ne ¢ikan olgu, esyanin gemiden
cikariimasidir. Daire, 25.12.2025 tarihli ve E. 2022/7323, K. 2025/16888 sayil
kararinda, Yunan adasindan gelen gemiden “gemiden siyah ganta ve posetler
icerisinde bazi esyalarin gemici olan sanik tarafindan araca yiklendiginin
gorilmesi Uzerine yapilan aramada saniga ait oldugu anlasilan 67 sise alkollG icki
ele gegirilen olayda” sibutu kabul etmistir. Hikim, KMK'nin 3 Ginci maddesinin
on sekizinci fikrasinin son ciimlesi yollamasiyla birinci ve onuncu fikralarin
uygulanmamasi ve nakil aracinin misaderesi hakkinda karar veriimemesi
nedeniyle bozulmustur.

Acik denizde gemiden tekneye yapilan aktarmalarda da Daire, esyanin glimrik
kapilari disindan Glkeye sokuldugunu kabul etmektedir. Daire, sug tarihi 2008
olan bir dosyada verdigi 07.06.2021 tarihli ve E. 2021/4748, K. 2021/7423 sayil
kararinda, Misirdan gelen gemiden agik denizde tekneye yiiklenen ve Tarsus
sahiline indirilen kacak sigaralar bakimindan hiikmi sug vasfi yéninden bozmus
ve tekne sirlcislnin eyleminin KMK'nin 3 {nct maddesinin birinci fikrasinin
ikinci cimlesi kapsaminda kaldigini belirtmistir. 1918 sayili Kanun dénemine
iliskin 23.01.2024 tarihli ve E. 2023/13223, K. 2024/659 sayili kararda da transit
sigara tasiyan gemiden demir yerinde balikgi teknesine yiik verilmesi ve sahte
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content of the invoice.” The goods had not been shown in the ship’s stores
declaration, the sea route declaration form and the master’s declaration letter
stated that there were no smuggled goods, and the defendant himself said that he
knew the goods had to be declared but had not declared them because they were
few in number.

In our assessment, when these decisions are read together, documentation of the
channel through which the goods came on board stands out as an important fact
in the assessment of intent with regard to cigarettes and alcohol on board.
Nevertheless, the decision with docket No. 2021/3408 is one that upholds the
first-instance court’s assessment of the evidence. In that file, the goods had been
supplied to the ship from a duty-free shop in Tirkiye under the supervision of the
customs administration, and the master argued that the concealment was
intended to prevent seizure at the next foreign port. The decision does not
establish a general principle that concealment is irrelevant to the proof of intent.
Where there is a mismatch between the document and the goods as to date,
quantity or type, the same document weakens the defence and acquittals may be
reversed. The limit in Circular No. 2013/8 was applied in the decision as at the date
of the offence, and the current status of the Circular has not been separately
examined in this article.

Quantity and Personal Use

With regard to the personal effects of crew members and yacht personnel, the
Chamber requires concrete evidence that the goods were held for commercial
purposes. In its decision dated 7 February 2024, E. 2021/2213, K. 2024/985, the
Chamber reversed the conviction of a crew member on a passenger ship arriving in
Fethiye from Rhodes in whose bag 5 bottles of spirits were found, on the ground
that the quantity remained within the limit of personal use and the commercial
purpose could not be proved. In its decision dated 17 January 2024, E. 2021/3479,
K. 2024/478, the Chamber likewise reversed the conviction of a crew member in
respect of 8 bottles of spirits seized on a Turkish-flagged yacht, concluding that
“in view of the manner in which the goods were seized and the quantity seized, no
evidence sufficient for punishment, free from any doubt, conclusive and
convincing, could be obtained that, contrary to his defence, the defendant held the
goods subject to the offence for commercial purposes.”

Commercial purpose is not written as a separate element in Article 3(1) of the ASL;
the Chamber applies this criterion in assessing intent with regard to goods within
the limit of personal use. In the decision with docket No. 2021/3479, Article 235(3)
of the CL does not appear in the Chamber’'s reasoning. Whether a crew member
performing his duties is to be regarded as a “passenger” within the meaning of that
paragraph has not been expressly discussed in the decisions; by contrast, in the
decision with docket No. 2017/11546 referred to above, the Chamber relied on that
paragraph with regard to the master’s undeclared cigarettes. In our assessment,
the limit applicable to the personal effects of crew members is a question that
should be assessed separately within the framework of the customs provisions on
the personnel of means of transport.

Transfer of Goods from the Ship to the Shore or to Another Vessel

The fact that stands out in decisions in favour of conviction is the removal of the
goods from the ship. In its decision dated 25 December 2025, E. 2022/7323, K.
2025/16888, the Chamber accepted that the offence was proved “in a case where
67 bottles of alcoholic beverages found to belong to the defendant were seized
during a search carried out after it was seen that certain goods in black bags and
carrier bags were being loaded from the ship into a vehicle by the defendant, a
seaman,” coming from a ship arriving from a Greek island. The judgment was
reversed because paragraphs 1and 10 had not been applied by reference to the last
sentence of paragraph 18 of Article 3 of the ASL and no decision had been made on
the confiscation of the vehicle.

In transfers from a ship to a boat at sea, the Chamber likewise accepts that the
goods were brought into the country other than through customs gates. In its
decision dated 7 June 2021, E. 2021/4748, K. 2021/7423, rendered in a file where
the offence was committed in 2008, the Chamber reversed the judgment as to the
legal characterisation of the offence with regard to smuggled cigarettes loaded at
sea from a ship arriving from Egypt onto a boat and landed on the Tarsus shore,
stating that the boat operator’s act fell within the second sentence of Article 3(1) of
the ASL. In the decision dated 23 January 2024, E. 2023/13223, K. 2024/659,
concerning the period of Law No. 1918, a conviction for collective smuggling was
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bandrol tespit edilmesi Uzerine toplu kacakgiliktan kurulan mahkimiyet
onanmistir.

Sug vasfi bakimindan bir hususa da deginmek gerekmektedir. Yargitay Ceza
Genel Kurulu, kara sinirindan akaryakit sokulmasina iliskin 09.04.2025 tarihli ve
E. 2024/392, K. 2025/155 sayili karari (oy goklugu) ile 11.03.2026 tarihli ve E.
2024/234, K. 2026/144 sayili kararinda (oybirligi), lehe kanun olarak uygulanan
ve 6455 sayili Kanun ile degisik onuncu fikranin “konusu itibariyla mustakil bir
sug tipini olusturdugundan” birinci fikranin ikinci cimlesindeki artirimin
uygulanamayacadgini kabul etmistir. Onuncu fikra 6545 sayili Kanun ile 6nceki
fikralara gore verilecek cezayi artiran bir hikme doénUstirtlmustir. Nitekim
Yargitay 7. Ceza Dairesi, asagida aktarilan 2022/11192 esas sayili kararinda birinci
ve onuncu fikralari birlikte uygulamistir. Kanaatimizce Ceza Genel Kurulu
kararlarinin etkisi, sug tarihi itibariyla 6455 sayili Kanun ile degisik metnin lehe
oldugu dosyalarla sinirl kalmaktadir.

DENiZ VE GUMRUK HUKUKU / MARITIME AND CUSTOMS LAW - 09.10.2026

likewise upheld after cargo had been passed from a ship carrying transit
cigarettes, while at anchor, to a fishing boat and counterfeit tax stamps had been
detected.

One further point should be made as to the legal characterisation of the offence. In
its decision dated 9 April 2025, E. 2024/392, K. 2025/155 (by majority) and its
decision dated 11 March 2026, E. 2024/234, K. 2026/144 (unanimously), both
concerning fuel brought across the land border, the Criminal General Assembly of
the Court of Cassation held that, since paragraph 10 as amended by Law No. 6455
and applied as the more lenient law “constitutes an independent type of offence by
reason of its subject matter’, the increase under the second sentence of
paragraph 1could not be applied. Paragraph 10 was converted by Law No. 8545 into
a provision increasing the penalty to be imposed under the preceding paragraphs.
Indeed, in its decision with docket No. 2022/11192 discussed below, the 7th
Criminal Chamber of the Court of Cassation applied paragraphs 1and 10 together.
In our assessment, the effect of the decisions of the Criminal General Assembly
remains confined to files in which the text as amended by Law No. 6455 is the
more lenient law as at the date of the offence.

KARAR
DECISION

OLAY
FACTS

SONUC
OUTCOME

BELIRLEYiCi OLGU
DECISIVE FACT

7.CD, 21.02.2018, E. 2017/11546
7th CC, 21.02.2019, E. 2017/11546

19.CD, 24.11.2020, E. 2019/22354
19th CC, 24.11.2020, E. 2019/22354

7.CD, 07.02.2024, E. 2021/2213
7th CC, 07.02.2024, E. 2021/2213

7.CD, 26.03.2024, E. 2021/1746
7th CC, 26.03.2024, E. 2021/1746

7.CD, 21.05.2024, E. 2021/3408

7th CC, 21.05.2024, E. 2021/3408

7.CD, 25.12.2025, E. 2022/7323
7th CC, 25.12.2025, E. 2022/7323

Beyan disi 667 karton
667 undeclared cartons

590 karton ve 725 sise
590 cartons and 725 bottles

Gemiadaminin gantasinda
5 sise

5 bottles in a crew member's
bag

46 karton ve 66 sise
46 cartons and 66 bottles

353 karton, tavan
boslugunda
353 cartons in ceiling cavity

Gemiden araca tasinan 67
sise

67 bottles carried from ship
to vehicle

Sanik lehine bozma
Reversed in the defendant’s
favour

Sanik lehine bozma
Reversed in the defendant’s
favour

Gemi adami lehine bozma
Reversed in the crew
member’s favour

Beraat bozuldu
Acquittal reversed

Beraat onandi
Acquittal upheld

Slibut kabul; hitkiim baska
nedenle bozuldu

Offence proved; judgment
reversed on other grounds

Fatura; kast yoklugu
Invoice; absence of intent

Fatura; personel kullanimi savunmasi
Invoice; crew use defence

Kisisel kullanim siniri
Limit of personal use

Fatura tarihi aramayla 6rtiismuyor
Invoice date does not match the search

Fatura ve glimriik nezaretinde teslim

Invoice and delivery under customs supervision

Esyanin karaya aktariimasi
Transfer of goods ashore

GEMIDE ELE GECIRILEN SIGARA VE ALKOLDE BELIRLEYICi OLGULAR (CD: YARGITAY CEZA DAIRESI) / DECISIVE FACTS CONCERNING CIGARETTES AND ALCOHOL SEIZED ON BOARD (CC:

CRIMINAL CHAMBER OF THE COURT OF CASSATION)

0 4 Akaryakitta Beyan Farki: Olgiim ve Kast

Fuel Discrepancies: Measurement and Intent

Farkin Tespiti

Gemi yakitinda fark, gemi geldiginde beyan belgelerinde bildirilen miktar ile
bagimsiz 6lgim firmasinin tank &lgiminde bulunan miktar karsilastirilarak
belirlenmektedir. Kararlarda farkin blyukligi ve dlgim ydntemine ydneltilen
itirazlarin somut verilerle desteklenip desteklenmedigi 6nem tasimaktadir.

DEVINLAW.COM.TR / INSIGHTS

GEMIDE BEYAN DISI ESYA - EKiM 2026 / UNDECLARED GOODS ON BOARD - OCTOBER 2026

Establishing the Discrepancy

In ship's fuel, the discrepancy is determined by comparing the quantity reported in
the declaration documents on the ship’s arrival with the quantity found in the tank
measurement carried out by an independent survey company. In the decisions, the
size of the discrepancy and whether objections to the measurement method are
supported by concrete data are of importance.
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OLCUMDEN FARKA / FROM SOUNDING TO DISCREPANCY

DENiZ VE GUMRUK HUKUKU / MARITIME AND CUSTOMS LAW - 09.10.2026

Seviye
Sounding / ullage
iskandil

Hacim
Volume

kalibrasyon tablosu

-

Diizeltme l_».| 15°C hacmi L »| Agirhk
Correction Volume at 15 °C Weight
trim ve meyil sicaklik ve yogunluk metrik ton

Yakit tanki ve 6lgim borusu
Fuel tank and sounding pipe

iKi DOSYADA BEYAN VE OLGUM
DECLARED AND MEASURED, TWO FILES

Kaptanin onayladigi form [
7.CD-E. 2016/4283 ve E. 2022/15085

] Beyan/ declared 10.110 kg

N  Oiciim / measured 21.821 kg

fark / difference 11.711kg

Her adim bir belgeye dayanmali: kalibrasyon tablosu, 6lgiim kaydi, yakit teslim belgesi (BDN), makine jurnali.

Each step should rest on a record: calibration table, sounding log, bunker delivery note, engine log.

Siibut kabul; savunma
suctan kurtulmaya yonelik

Togo bayrakli gemi [

| Beyan/ declared 24 t

7.CD- E. 2020/4024

Her cift kendi 6lceginde cizilmistir / each pair is drawn to its own scale

DEGERLER KARAR METINLERINDEN ALINMISTIR / FIGURES TAKEN FROM THE DECISION TEXTS

Daire, 12.06.2024 tarihli ve E. 2022/11192, K. 2024/6478 sayili kararinda,
Modgolistan bayrakli bir LPG tankerinde 9.960 kg dizel ve 33.440 kg fuel oil beyan
disi bulunan olayda bdlge adliye mahkemesinin beraat kararini bozmustur. Bolge
adliye mahkemesi 6lgiim borularinin tikanabilecedini, geminin eski oldugunu,
kaptanin yakit hesabiyla gérevli olmadigini ve bilirkisinin kast tespit etmedigini
gerekce gostermisti. Daire ise “esyanin ele gegtidi yer, miktari, olayin olus sekli,
saniklarin beyani ve tim dosya kapsami dikkate alindiginda, sugun slbuta
erdiginin kabull ile saniklarin 5607 sayili Kanun'un 3/1. ve 3/10. maddeleri
uyarinca mahkdmiyetleri yerine” beraat karari verilmesini bozma nedeni
saymistir. Daire, 26.04.2023 tarihli ve E. 2022/9296, K. 2023/3976 sayil
kararinda da Palau bayrakli gemide bagimsiz dlgiimle tespit edilen 16.916 kg
beyan disi transit akaryakit bakimindan o6lgim hatasi savunmasini kabul
etmemis ve “saniklarin eyleminin sabit oldugu” sonucuna varmistir; hikim ise
sonradan ylrirlige giren lehe diizenlemelerin degerlendirilmesi gibi nedenlerle
bozulmustur.

Kaptani hakkinda iki kez karar verilen bir dosya, élgiim hatasi savunmasinin
sinirini gostermektedir. Bu olayda basmihendisin (kararda: basmakinist)
hazirladigi ve kaptanin onayladigi deniz yolu beyan formunda 10.110 kg motorin
beyan edilmis, 6lcimde 21.821 kg motorin bulunmustur. Daire énce 21.05.2018
tarihli ve E. 2016/4283, K. 2018/5592 sayili karariyla beraat kararini bozmus,
ardindan 21.06.2023 tarihli ve E. 2022/15085, K. 2023/6431 sayili kararinda
"yurda giris yapmak Uzere limana girmek (izere olan gemide yapilan denetimde
beyan edilmeyen ticari miktar ve mahiyette toplam 11.711 kg motorin ele
gegirilmesi karsisinda atili kagakgilik sucunun slibuta erdigi” sonucuna varmis ve
kaptanin 6lgim hatasina dayanan savunmasini sugtan kurtulmaya yonelik
bulmustur. Hikim, asagida aktarilan etkin pismanlik ihtarindaki hata nedeniyle
bozulmustur.

Olgiimiin Teknik Niteligi ve Bilirkisi

Olgtim farkina dayanan dosyalarda Yargitay bilirkisinin uzmanlk alanini
denetlemektedir. Daire, 20.04.2016 tarihli ve E. 2014/26040, K. 2016/5841 sayili
kararinda, gimrik mdsaviri bilirkisinin raporuna dayanilarak verilen beraat
kararini bozmus ve “gemide bulunan yakitin élgiimine iliskin islemin gemicilik
konusunda teknik bilgi gerektiren bir husus oldugu godzetilerek; bu konudan
anlayan gemi mihendisi bir bilirkisiye dosyanin tevdi edilerek” karar verilmesi
gerektigini belirtmistir. Karar beraat aleyhine verilmis olmakla birlikte, 6lglime

DEVINLAW.COM.TR / INSIGHTS

I  Jurnal / engine log 31,7 t

GEMIDE BEYAN DISI ESYA - EKiM 2026 / UNDECLARED GOODS ON BOARD - OCTOBER 2026

Kaptan beraati bozuldu;
e-posta beyan saylimadi

fark / difference 7,7t

In its decision dated 12 June 2024, E. 2022/11192, K. 2024/6478, the Chamber
reversed the acquittal rendered by the regional court of appeal in a case where
9,960 kg of diesel and 33,440 kg of fuel oil were found undeclared on a Mongolian-
flagged LPG tanker. The regional court of appeal had relied on the possibility that
the sounding pipes were blocked, the age of the ship, the fact that the master was
not responsible for fuel calculations and the fact that the expert had not identified
any intent. The Chamber, however, held as a ground for reversal that an acquittal
had been rendered “instead of, taking into account the place where the goods were
seized, their quantity, the manner in which the event occurred, the statements of
the defendants and the entire file, accepting that the offence was proved and
convicting the defendants under Articles 3/1 and 3/10 of Law No. 5607". In its
decision dated 26 April 2023, E. 2022/9296, K. 2023/3976, the Chamber likewise
did not accept the measurement error defence with regard to 16,916 kg of
undeclared transit fuel identified by independent measurement on a Palau-flagged
ship and concluded that "the defendants’ act was established”; the judgment was,
however, reversed on grounds such as the need to assess more lenient provisions
that entered into force subsequently.

A file in which two decisions were rendered against the master illustrates the limit
of the measurement error defence. In that case, 10,110 kg of diesel was declared in
the sea route declaration form prepared by the chief engineer (referred to in the
decision as the "basmakinist”) and approved by the master, while 21,821 kg of diesel
was found on measurement. The Chamber first reversed the acquittal by its
decision dated 21 May 2018, E. 2016/4283, K. 2018/5592, and subsequently, in its
decision dated 21 June 2023, E. 2022/15085, K. 2023/6431, concluded that “in view
of the seizure, during the inspection of a ship about to enter port to make entry
into the country, of a total of 11,711 kg of undeclared diesel of commercial quantity
and nature, the smuggling offence charged has been proved,” finding the master’s
defence based on measurement error to be aimed at escaping liability. The
judgment was reversed on account of the error in the effective repentance
warning discussed below.

The Technical Nature of Measurement and the Expert

In files based on measurement discrepancies, the Court of Cassation reviews the
expert's field of expertise. In its decision dated 20 April 2016, E. 2014/26040, K.
2016/5841, the Chamber reversed an acquittal based on the report of a customs
consultant expert and stated that a decision should be rendered “taking into
account that the measurement of the fuel on board is a matter requiring technical
knowledge of seamanship, by referring the file to an expert who is a marine
engineer with knowledge of the subject”. Although the decision was rendered
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iliskin taraflarin itirazlarinin gemi mihendisligi bilgisiyle degerlendirilmesi
gerektigini ortaya koymaktadir.

Yargitay Ceza Genel Kurulu da 12.12.2017 tarihli ve E. 2016/114, K. 2017/544 sayili
kararinda, gemilerle getirilen akaryakita iliskin ve farkin fatura ile
beyannamelerin  karsilastirimasiyla belirlendigi bir dosyada mahkimiyet
hikmdnl bozmustur. Bozma, él¢imin esasina dedgil, “yerel mahkemenin kabul
ettigi olustan farkli gorisler iceren toplam on bir adet bilirkisi raporuna hangi
nedenlerle itibar edilmedigi karar yerinde gdsterilmemis” olmasina, yani gerekge
eksikligine dayanmaktadir. Karar oy ¢okluguyla verilmis, Ug¢ Uye itirazin reddi
gerektigi gorisiyle karsi oy kullanmistir.

Buna karsilik 06lgim ydntemine ydneltilen genel itirazlar mahkimiyeti
engellememektedir. Daire, 15.04.2026 tarihli ve E. 2022/11498, K. 2026/4645
saylll kararinda, temyiz dilekgesinde 6lgim tablosu, yik durumu ve trim
dizeltmesine iliskin itirazlar ileri strilmis olmasina ragmen bu itirazlari ayrica
tartigsmaksizin “hiikme esas alinan raporlarin yeterli oldugu” sonucuna varmis ve
mahkdmiyeti onamistir.

Kanaatimizce akaryakit dosyalarinda savunmanin basarisi, 6lgim farkinin
nereden kaynaklandiginin belgelerle gdsterilmesine baglidir. Tank &lgimi 6nce
hacim vermekte, agirlik karsiligi ise yodunluk ve sicaklik dlzeltmesiyle
bulunmaktadir. Bu nedenle tank kalibrasyon tablosu, trim ve meyil dizeltmesi,
yakit teslim belgesi (bunker delivery note), giinlik 6lgim kayitlari ve makine
jurnali birlikte degerlendirilmeli ve birbiriyle mutabik olmalidir. Fark &lgiim hatasi
sinirini agikga astiginda ve teknik agiklama somut verilere dayanmadiginda,
incelenen  kararlarda farkin  blyUkligi  kastin  gostergesi  olarak
dederlendiriimektedir.

SADE ANLATIMLA

IN PLAIN TERMS

DEVINLAW.COM.TR / INSIGHTS

Yakitta asil soru, beyan edilen miktar ile &lgilen miktar
arasindaki farkin 6lclim hatasiyla
aciklanamayacagidir.  Bunu  gemi  mihendisi
degerlendirir. Belgeyle desteklenmeyen “dlgiim hatasi” ve “eski
gemi” savunmalariincelenen kararlarda kabul gérmemistir.

GEMIDE BEYAN DISI ESYA - EKiM 2026 / UNDECLARED GOODS ON BOARD - OCTOBER 2026

DENiZ VE GUMRUK HUKUKU / MARITIME AND CUSTOMS LAW - 09.10.2026

against the acquittal, it shows that the parties’ objections concerning
measurement must be assessed with the knowledge of marine engineering.

In its decision dated 12 December 2017, E. 2016/114, K. 2017/544, the Criminal
General Assembly of the Court of Cassation likewise reversed a conviction in a file
concerning fuel brought by ships, in which the discrepancy had been determined
by comparing invoices with declarations. The reversal rests not on the substance
of the measurement but on the fact that “the reasons why a total of eleven expert
reports containing views differing from the facts accepted by the local court were
not relied on were not shown in the decision’, that is, on insufficient reasoning.
The decision was rendered by majority, with three members dissenting on the view
that the objection should have been dismissed.

By contrast, general objections to the measurement method do not prevent a
conviction. In its decision dated 15 April 2026, E. 2022/11498, K. 2026/4645, the
Chamber, despite objections raised in the appeal petition concerning the sounding
table, the loading condition and trim correction, concluded without separately
discussing those objections that “the reports on which the judgment was based
were sufficient” and upheld the conviction.

In our assessment, the success of the defence in fuel files depends on showing
with documents where the measurement discrepancy originates. A tank
measurement first yields a volume, and the weight equivalent is obtained by
correction for density and temperature. The tank calibration table, trim and list
correction, the bunker delivery note, daily sounding records and the engine log
should therefore be assessed together and should be consistent with one another.
Where the discrepancy clearly exceeds the margin of measurement error and the
technical explanation is not based on concrete data, the size of the discrepancy is
treated in the decisions examined as an indicator of intent.

In fuel cases the key question is whether the difference between

aciklanip the declared quantity and the measured quantity can be

bilirkisi explained by measurement error. This is assessed by a marine
engineer expert. Defences of “measurement error” and “old ship”
unsupported by documents have not been accepted in the

decisions examined.
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KARAR OLAY SONUG BELIRLEYiCi OLGU
DECISION FACTS OUTCOME DECISIVE FACT

7.CD, 20.04.2016, E. 2014/26040 Glmriik misaviri raporuyla  Beraat bozuldu Gemi miihendisi bilirkisi gerekir
7th CC, 20.04.2016, E. 2014/26040 beraat Acquittal reversed Marine engineer expert required

Acquittal based on customs
consultant's report

7.CD, 10.04.2019, E. 2018/5047 Formdaki miktarin Beraat bozuldu Tesebblis tamamlanmis sug gibi cezalandirilir
7th CC, 10.04.2019, E. 2018/5047 lizerinde yakit Acquittal reversed Attempt punished as a completed offence
Fuel exceeding the quantity
in the form
7.CD, 26.04.2023, E. 2022/9296 16.916 kg transit akaryakit Sibut kabul; hitkiim Bagimsiz dlglim
7th CC, 26.04.2023, E. 2022/9296 16,916 kg of transit fuel bozuldu; gemiiadesi Independent measurement
onandi

Offence proved:; judgment
reversed; return of ship

upheld
7.CD, 21.06.2023, E. 2022/15085 1.711kg beyan disi motorin ~ Siibut kabul; ihtar Savunma sugtan kurtulmaya yénelik bulundu
7th CC, 21.06.2023, E. 2022/15085 11,711 kg of undeclared nedeniyle bozma Defence found aimed at escaping liability
diesel Offence proved; reversed

for warning error

7.CD, 29.11.2023, E. 2020/4024 Beyan 24 ton, jurnalde 31,7 Kaptan beraati bozuldu; Formu diizenleyen kaptan
7th CC, 29.11.2023, E. 2020/4024 ton basmihendis beraati Master who prepared the form
24 tonnes declared, 31.7 onandi
tonnes in log Master’s acquittal reversed;
chief engineer’s acquittal
upheld
7.CD, 12.06.2024, E. 2022/11192 9.960 kg dizel, 33.440 kg Bélge adliye Yer, miktar ve olus
7th CC, 12.06.2024, E. 2022/11192 fuel oil mahkemesinin beraat Place, quantity and circumstances
9,960 kg diesel, 33,440 kg karari bozuldu
fuel oil Regional court of appeal

acquittal reversed

GEMI YAKITINDAKI BEYAN FARKINDA BELIRLEYICI OLGULAR (CD: YARGITAY CEZA DAIRESI)/ DECISIVE FACTS CONCERNING FUEL DISCREPANCIES ON SHIPS (CC: CRIMINAL CHAMBER OF
THE COURT OF CASSATION)

Kisisel Sorumluluk: Kaptan, Basmiihendis ve Gemi

0 5 Adami
Personal Liability: Master, Chief Engineer and Crew Member

Beyani Diizenleyen Kisi The Person Who Prepares the Declaration

Kararlarda sorumluluk, beyan belgesini dlzenleyen veya onaylayan kisi In the decisions, liability carries weight with regard to the person who prepares or
bakimindan agirlik kazanmaktadir. Yargitay 7. Ceza Dairesinin 29.11.2023 tarihli approves the declaration document. In the case underlying the decision of the 7th
ve E. 2020/4024, K. 2023/10504 sayili kararina konu olayda, Togo bayrakli bir Criminal Chamber of the Court of Cassation dated 29 November 2023, E.
gemide deniz yolu beyan formunda ve IMO formlarinda 24 metrik ton yakit beyan 202074024, K. 2023/10604, 24 metric tonnes of fuel were declared on a Togo-
edilmis, makine jurnalinde ise 31,7 metrik ton gériimiistiir. Kaptan, dogru flagged ship in the sea route declaration form and the IMO forms, while 31.7 metric

tonnes appeared in the engine log. The master argued that he had notified the
correct quantity to the agent by e-mail and that the figure in the form was a typing
error. The Chamber did not accept this defence and reversed the master's
acquittal on the ground that the e-mail “related to agency services, whereas the

miktari acenteye e-postayla bildirdigini ve formdaki rakamin yazim hatasi
oldugunu savunmustur. Daire bu savunmayi kabul etmemis, e-postanin “acente
hizmetleri ile ilgili oldugu, transit yakita iliskin resmi beyanin Giimriik idaresine
yapilan beyan oldugu” gerekgesiyle kaptan hakkindaki beraat kararini

. . .. . official declaration of transit fuel is the declaration made to the Customs
bozmustur. Ayni kararla, beyan formunu diizenlemeyen basmihendisin beraati

Administration”. By the same decision, the acquittal of the chief engineer, who had

oybirligiyle onanmistir. . )
not prepared the declaration form, was unanimously upheld.

Kanaatimizce ayni gemide iki farkli sonucun dogmasi, sorumlulugun gorev In our assessment, the fact that two different outcomes arose on the same ship
unvanina gére degil, beyan islemine katiima ve kastin somut olgularla ispatina shows that liability is determined not by rank but by participation in the act of
gdére belirlendigini géstermektedir. Basmiihendisin hazirlayip  kaptanin declaration and by proof of intent through concrete facts. In the file concerning a
onayladigi formun séz konusu oldugu dosyada da Daire, 2016/4283 esas saylli form prepared by the chief engineer and approved by the master, the Chamber
kararla beraat kararini bozmus, 2022/15085 esas sayili kararda ise siibutu formu likewise first reversed the acquittal by its decision with docket No. 2016/4283 and,

in its decision with docket No. 2022/15085, accepted that the offence was proved
with regard to the master who had approved the form.

onaylayan kaptan bakimindan kabul etmistir.
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BEYAN ZiNCiRi: KiM NEYi DUZENLER / THE DECLARATION CHAIN: WHO PREPARES WHAT

DENIiZ VE

Acente

Agent - e-posta / e-mail

Basmiihendis

Chief engineer

tank 6lglimi ve kalan yakit
degerini hazirlar

Kaptan

deger Master

beyan formunu diizenler veya
onaylar ve imzalar

Formu diizenlemedi:
beraat onandi

Did not prepare the form: acquittal upheld

7.CD-E. 2020/4024

. Formu diizenledi veya onayladi:
beraat bozuldu; siibut kabul
Prepared or approved: acquittal reversed

7.CD-E. 2020/4024 - E. 2022/15085

GUMRUK HUKUKU / MARITIME AND CUSTOMS LAW - 09.10.2026

I “acente hizmetleriile ilgili’;
o s s N X glmrige beyan yerine gecmez

Giimriik idaresi

beyan Customs administration

resmi beyan buraya yapilir
deniz yolu beyan formu

Kaptanin bilgisi aranir

The master’s knowledge is required

Gemiadaminin gantasindaki veya yattaki

Kaptanin Bilgisi ve Olayin Olusu

Gemi adaminin kisisel esyasi bakimindan kaptanin bilgisi ayrica aranmaktadir.
2021/2213 esas sayili kararda, gemi adaminin c¢antasindaki ickiden haberi
olmadigini sdyleyen kaptanin beraati onanmis; 2021/3479 esas sayili kararda da
yatta ele gegirilen ickiden haberi olmadigini belirten yat sahibi kaptanin beraati
onanmistir.

Buna karsilik tasit personelinin bilgisinin olayin olusundan cikarildigi kararlar
bulunmaktadir. Yargitay 7. Ceza Dairesi, bir otobls olayina iliskin (kiyasen)
20.05.2025 tarihli ve E. 2021/11068, K. 2025/7717 sayili kararinda, alkolli igki ve
sigaralarin “otoblis soféri olan sanik ... ve otoblis muavini olan sanik ...nun
bilgisi ve onayl olmadan araca yiiklenmelerinin mimkin olmadigi” sonucuna
varmistir. Buna karsilik Daire, bir kara tasitina iliskin (kiyasen) 06.12.2021 tarihli
ve E. 2021/6452, K. 2021/16494 sayil kararinda, araci deposu dolu teslim aldigini

savunan slrlcunin istirakine iliskin kesin delil bulunmadigini kabul etmistir.

Kanaatimizce incelenen kararlarda kaptanin ceza sorumlulugu, gemide bulunan
esyalarin tamamindan sorumlu olmasina dedgil, kastin somut olgularla ispatina
dayandiriimaktadir. Beyan formunu diizenleyen veya onaylayan kaptan
bakimindan ise Daire, formdaki eksik beyani kastin ispatinda glicli bir olgu
olarak degerlendirmekte, yazim veya 6lglim hatasi savunmalarini somut verilerle
desteklenmedikge kabul etmemektedir. Esyanin gemideki konumu veya miktari
personelin bilgisi olmadan gemiye konulmasini olanaksiz kiliyorsa, bilginin olayin
olusundan gikarilmasi riski de bulunmaktadir.

ickiden haberi olmayan kaptanin
beraati onandi

7.CD-E. 2021/2213 - E. 2021/3479

The Master's Knowledge and the Circumstances of the Event

With regard to the personal effects of crew members, the master’s knowledge is
examined separately. In the decision with docket No. 2021/2213, the acquittal of
the master, who said he had no knowledge of the spirits in the crew member’s bag,
was upheld; in the decision with docket No. 2021/3479, the acquittal of the yacht-
owning master, who stated that he had no knowledge of the spirits seized on the
yacht, was likewise upheld.

By contrast, there are decisions in which the knowledge of the personnel of a
means of transport is inferred from the circumstances of the event. In its decision
concerning a bus (by analogy) dated 20 May 2025, E. 2021/11068, K. 2025/7717, the
7th Criminal Chamber of the Court of Cassation concluded that it was “not possible
for the spirits and cigarettes to be loaded into the vehicle without the knowledge
and consent of the defendant ..., the bus driver, and the defendant ..., the bus
assistant”. By contrast, in its decision concerning a land vehicle (by analogy) dated
6 December 2021, E. 2021/6452, K. 2021/16494, the Chamber accepted that there
was no conclusive evidence of the participation of a driver who argued that he had
taken over the vehicle with a full tank.

In our assessment, in the decisions examined, the master’s criminal liability is
based not on his being responsible for all the goods on board but on proof of intent
through concrete facts. With regard to a master who prepares or approves the
declaration form, however, the Chamber treats the incomplete declaration in the
form as a strong fact in proving intent and does not accept defences of typing or
measurement error unless supported by concrete data. Where the location or
quantity of the goods on board makes it impossible for them to have been placed
on board without the knowledge of the personnel, there is also a risk that
knowledge will be inferred from the circumstances of the event.

KANUNDAKiIi DUZENLEME

STATUTORY PROVISION

KMK'nin 7 nci maddesinin birinci fikrasi soyledir: “Hukuken
gecerli bir mazereti olmadigl halde, izinsiz olarak gumrik
bolgesine girerek sahile veya bir baska gemiye yanasan
geminin kaptani, gemide yasak esya ya da yiikleme veya tasima

Article 7(1) of the ASL reads as follows: “Where, without a legally
valid excuse, a ship enters the customs territory without
permission and comes alongside the shore or another ship, the
master of the ship shall be punished in accordance with the
provisions of this Law on the smuggling offence if prohibited

belgelerinde yer almayan esya bulunmasi hallerinde, bu
hiklimlere

Kanundaki  kacgakgilik
cezalandirilir.”

suguna iligkin

Fikra, kaptanin belgelerde yer almayan esyadan sorumlulugunu izinsiz giris ve
yanasma kosuluna baglamaktadir. Kanaatimizce izinli olarak limana giren
gemilerde kaptanin sorumluludu, yukarida aktarilan kararlarda oldugu gibi
KMK'nin 3 Gnct maddesine ve kastin ispatina gore belirlenmektedir. Daire,
20.05.2026 tarihli ve E. 2025/3073, K. 2026/6135 sayili kararinda, istanbul
Bogazinda geminin bos olarak beyan edildigi olayda gemi kaptani ve armator
hakkinda bélge adliye mahkemesince KMK'nin 3 Gnci maddesine gore kurulan

DEVINLAW.COM.TR / INSIGHTS

GEMIDE BEYAN DISI ESYA - EKiM 2026 / UNDECLARED GOODS ON BOARD - OCTOBER 2026

gére goods, or goods not included in the loading or carriage
documents, are found on board.”

The paragraph makes the master’s liability for goods not included in the
documents conditional upon unauthorised entry and coming alongside. In our
assessment, in the case of ships entering port with permission, the master’s
liability is determined, as in the decisions discussed above, under Article 3 of the
ASL and according to proof of intent. In its decision dated 20 May 2026, E.
2025/3073, K. 2026/6135, the Chamber upheld the conviction entered by the
regional court of appeal under Article 3 of the ASL against the master and the
shipowner in a case in the Istanbul Strait where the ship had been declared empty,
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mahkdmiyet hiikmiini onamis; temyiz dilekgesinde ileri siiriilen 7 nci maddenin
unsurlarinin gergeklesmedidi itirazini ayrica tartismamistir.

06

Fiilin Asamasi ve Beyan imkani

KMK'nin 3 lnct maddesinin yirmi ikinci fikrasina gére maddede tanimlanan
fiiller, tesebbls asamasinda kalmis olsa bile tamamlanmis gibi
cezalandiriimaktadir. Daire, 10.04.2019 tarihli ve E. 2018/5047, K. 2019/30136
saylli kararinda, Ukraynadan gelen gemide gelis, yakit ve kumanya islemleri
formunda gosterilenin Gzerinde yakit bulunan olayda beraat kararini bozmus ve
fikranin o tarihteki numarasiyla “56607 sayili Yasanin 3/21. maddesine gore
tesebbls asamasinda kalan eylemlerin tam suc olarak kabul edilmesi gerektigi”
sonucuna varmistir. HGkUm, 7423 sayili Kanun ile maddeye yeni bir fikra
eklenmesi tizerine yirmi ikinci fikra olarak numaralanmistir.

Tesebbis hikmi hazirlik hareketlerini kapsamamaktadir. Daire, 03.05.2018
tarihli ve E. 2015/7085, K. 2018/4797 sayili kararinda, Yunanistandan et yiikleyip
limana yanasmadan karasularinda durdurulan kiralik tekne bakimindan su
ifadeye yer vermistir: “Yunanistandan etleri alarak yurda girmeden yakalanmasi
seklindeki eylemin hazirlik hareketi mahiyetinde bulundugu, sania beyanda
bulunma imkani saglanmadigi da gozetilerek sanigin beraati yerine
mahkumiyetine karar verilmesi’. Kanaatimizce bu karar, saniga beyanda
bulunma imkéani taninmamis bir tekneye iliskindir. Beyanin gemi gelisinde
diizenlendigi veya denetimin gemi limana girmek tzereyken yapildigi dosyalarda
ise Daire, tesebbls hikmini uygulayarak mahkimiyet ydninde karar
vermektedir. Bu nedenle beyan imkaninin dogup dogmadigi, fiilin hazirlik
asamasinda kalip kalmadiginin degerlendiriimesinde dikkate alinan olgulardan
biri olmakla birlikte, beyan belgesinin heniiz verilmemis olmasi tek basina sugun
olusmayacagi anlamina gelmemektedir.

Liman sahasinda ortaya cikan yikleme hatalarinda da sonradan yapilan bildirim
kastin degerlendiriimesinde dikkate alinmaktadir. Yargitay Ceza Genel Kurulu,
18.12.2018 tarihli ve E. 2014/610, K. 2018/658 sayili kararinda, gemiden liman
sahasina indirilen “bos” konteynerde ara¢ karoseri bulunan olayda, acente
temsilcisinin  durumu 6grendigi glin liman yetkilileri araciligiyla bildirimde
bulundugunu ve hat sirketinin yanls ylikleme yazisini dikkate alarak “saniklarin
sug isleme kastinin bulunmadigi kabul edilmelidir” sonucuna varmistir. Bu
dosyada saniklarin acente temsilcileri olmasi, acentenin de kacakgilik
sorusturmasinin tarafi olabilecegdini géstermektedir.

Etkin Pigmanlik ihtan

KANUNDAKi DUZENLEME

DENiZ VE GUMRUK HUKUKU / MARITIME AND CUSTOMS LAW - 09.10.2026

without separately discussing the objection raised in the appeal petition that the
elements of Article 7 were not met.

Tesebbiis, Etkin Pismanlik ve Usul

Attempt, Effective Repentance and Procedure

The Stage of the Act and the Opportunity to Declare

Under Article 3(22) of the ASL, the acts defined in the article are punished as if
completed even if they remained at the stage of attempt. In its decision dated 10
April 2019, E. 2018/5047, K. 2019/30136, the Chamber reversed an acquittal in a
case where fuel exceeding the amount shown in the arrival, fuel and stores
procedures form was found on a ship arriving from Ukraine, concluding, under the
paragraph’s numbering at that time, that “under Article 3/21 of Law No. 5607, acts
remaining at the stage of attempt must be accepted as a completed offence”.
Following the addition of a new paragraph to the article by Law No. 7423, the
provision was renumbered as paragraph 22.

The attempt provision does not cover preparatory acts. In its decision dated 3 May
2018, E. 2015/7085, K. 2018/4797, the Chamber stated the following with regard to a
chartered boat which had loaded meat in Greece and was stopped in territorial
waters before coming alongside in port: “a conviction was entered instead of an
acquittal, taking into account that the act of being caught after taking the meat
from Greece and before entering the country was in the nature of a preparatory
act and that the defendant was not given the opportunity to make a declaration”. In
our assessment, this decision concerns a boat whose operator had not been given
the opportunity to make a declaration. In files where the declaration was prepared
on the ship’s arrival or the inspection took place as the ship was about to enter
port, the Chamber applies the attempt provision and rules in favour of conviction.
Accordingly, while whether the opportunity to declare had arisen is one of the
facts taken into account in assessing whether the act remained at the preparatory
stage, the fact that the declaration document has not yet been submitted does not
in itself mean that the offence is not committed.

In loading errors arising in the port area, subsequent notification is also taken into
account in assessing intent. In its decision dated 18 December 2018, E. 2014/8610, K.
2018/658, in a case where vehicle bodies were found in an “empty” container
discharged from a ship into the port area, the Criminal General Assembly of the
Court of Cassation took into account that the agent's representative had made a
notification through the port authorities on the day he learned of the situation and
the line company’s letter on erroneous loading, and concluded that “it must be
accepted that the defendants lacked the intent to commit an offence.” The fact
that the defendants in that file were the agent’s representatives shows that the
agent may also become a party to a smuggling investigation.

The Effective Repentance Warning

STATUTORY PROVISION

DEVINLAW.COM.TR / INSIGHTS

KMK'nin 5 inci maddesinin ikinci fikrasina gére su¢ konusu
esyanin gimriklenmis dederinin iki kati kadar parayl Devlet
Hazinesine sorusturma evresi sona erinceye kadar 6deyen
kisinin cezasl yari oraninda, kovusturma evresinde hikim
verilinceye kadar 6deyen kisinin cezasi Ugte bir oraninda
indirilmektedir. Fikranin son clmleleri sdyledir: “Bu husus,
sorusturma evresinde Cumhuriyet savcisi tarafindan stipheliye
ihtar edilir. Sorusturma evresinde ihtar yapilmamasi halinde
kovusturma evresinde hakim tarafindan saniga ihtar yapilir.”

GEMIDE BEYAN DISI ESYA - EKiM 2026 / UNDECLARED GOODS ON BOARD - OCTOBER 2026

Under Article 5(2) of the ASL, the penalty of a person who pays to
the State Treasury an amount equal to twice the customs value
of the goods subject to the offence is reduced by one half if
payment is made before the end of the investigation stage, and
by one third if payment is made during the prosecution stage
before judgment is rendered. The last sentences of the
paragraph read as follows: “This matter shall be notified to the
suspect by the public prosecutor during the investigation stage.
If no warning is given during the investigation stage, the judge
shall give the warning to the accused during the prosecution
stage.”
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ETKiN PISMANLIK iHTARI: ORAN, TUTAR VE SURE / THE EFFECTIVE REPENTANCE WARNING: RATE, AMOUNT AND TIME

Odenecek tutar: sug konusu esyanin giimriiklenmis degerinin iki kati (KMK m. 5/2)

Amount: twice the customs value of the goods (ASL Art. 5(2)); not available to repeat offenders or organisations (Art. 5(3))

Sorusturma

Investigation - ihtari savci yapar

1/2 indirim / reduction

Kovusturma

Prosecution - ihtart hakim yapar

1/3 indirim / reduction

- 09.10.2026

Sorusturmada ihtar yapilmadiysa, kovusturmadaki intarda 1/2 bildirilmeli
If no warning was given in the investigation, the trial warning must state 1/2

7.CD - 21.06.2023 - E. 2022/15085 (gemi; 11.711 kg motorin)

BOZMA NEDENi SAYILAN iHTAR HATALARI / WARNING ERRORS HELD TO BE GROUNDS FOR REVERSAL

A Siire / Time

A Tutar / Amount
Gimriiklenmis deger yerine glimriik vergisi bildirilemez
19. CD - E. 2019/3126 (kara)

Etkin pismanlik ihtarindaki hatalar Yargitay kararlarinda bagimsiz bir bozma
nedeni olarak degerlendirilmektedir. 11.711 kg motorine iliskin yukarida aktarilan
dosyada sorusturmada ihtar yapilmamis, mahkeme ise kovusturmada Ugte bir
oraninda indirim ihtar etmistir. Daire, 2022/15085 esas sayill kararinda “saniga
sorusturma asamasinda etkin pismanlik konusunda ihtarat yapiimadigi, bu
cihetle kovusturma asamasinda sanida yapilan ddeme ihtaratinda indirim
oraninin 1/2 olarak bildirilmesi gerekirken 1/3 olarak bildirilerek sanigin
yaniltilmasi hukuka aykiri bulunmustur” gerekgesiyle hikmi bozmustur. Bu
karara gore sorusturma evresinde ihtar yapilmamissa, kovusturmada yapilan
ihtarda yari oranindaki indirimin bildirilmesi gerekmektedir.

Kara olaylarina iliskin kararlarda da (kiyasen) ayni denetim yapilmaktadir.
Yargitay 19. Ceza Dairesi, 22.05.2019 tarihli ve E. 2019/3126, K. 2019/8842 sayili
kararinda saniga gimriklenmis deger yerine gimrik vergisinin bildirilmesini;
Yargitay 7. Ceza Dairesi ise 23.05.2024 tarihli ve E. 2022/16591, K. 2024/5798
sayili kararinda kanunda bulunmayan 180 glinlik bir édeme siresi verilmesini
hukuka aykiri bulmustur. Bu kararlar, ihtarin tutar, oran ve siire bakimindan
kanuna uygun yapilmasi gerektigini géstermektedir. Etkin pismanlik hiikm, ayni
maddenin Gglncl fikrasi uyarinca mikerrirler hakkinda ve sugun bir 6rgitin
faaliyeti cergevesinde islenmesi halinde uygulanmamaktadir.

Arama

Teknede yapilan aramanin hukuka uygunlugu da sonuca etki edebilmektedir.
Daire, 03.04.2023 tarihli ve E. 2023/3908, K. 2023/3172 sayili kararinda, seyir
fenerleri kapali teknede glverte altindaki tankta 2.000 litre akaryakit ele
gegirilen ve ulusal markerin gecersiz c¢iktigi olayda beraat kararini onamistir.
Kararda aktarilan 6nceki bozma ilaminda, diger gerekcelerin yaninda “sanik ve
kacak esya konusunda arama yapiimasina dayanak teskil eden mahkemece
verilmis usulline uygun bir arama karari olmadig” belirtiimistir. Kanaatimizce bu
kararin, glimrik idaresinin gemi gelis kontroll sirasinda yaptigi denetime ne

6lglde uygulanacagi ayrica degerlendirilmelidir.

DEVINLAW.COM.TR / INSIGHTS

Kanunda olmayan 180 giinliik siire verilemez
7.CD - E. 2022/16591(kara)

GEMIDE BEYAN DISI ESYA - EKiIM 2026 /| UNDECLARED GOODS ON BOARD - OCTOBER 2026

A Oran/ Rate

1/2 yerine 1/3 bildirmek sanigi yaniltir
7.CD- E. 2022/15085 (gemi)

Errors in the effective repentance warning are treated in decisions of the Court of
Cassation as an independent ground for reversal. In the file concerning 11,711 kg of
diesel discussed above, no warning was given during the investigation, and the
court warned of a one-third reduction during the prosecution stage. In its decision
with docket No. 2022/15085, the Chamber reversed the judgment on the ground
that “no warning on effective repentance was given to the defendant during the
investigation stage and, accordingly, misleading the defendant by notifying the
reduction rate in the payment warning given during the prosecution stage as 1/3,
whereas it should have been notified as 1/2, was found unlawful.” According to this
decision, if no warning was given during the investigation stage, the warning given
during the prosecution stage must state the one-half reduction.

The same review is carried out in decisions concerning land incidents (by analogy).
In its decision dated 22 May 2019, E. 2019/3126, K. 2019/8842, the 19th Criminal
Chamber of the Court of Cassation found unlawful the notification to the
defendant of the customs duty instead of the customs value; in its decision dated
23 May 2024, E. 2022/16591, K. 2024/5798, the 7th Criminal Chamber found
unlawful the granting of a 180-day payment period not provided for by law. These
decisions show that the warning must comply with the law as to amount, rate and
time. Under paragraph 3 of the same article, the effective repentance provision
does not apply to repeat offenders or where the offence is committed within the
activities of an organisation.

Search

The lawfulness of a search carried out on a boat may also affect the outcome. Inits
decision dated 3 April 2023, E. 2023/3908, K. 2023/3172, the Chamber upheld an
acquittal in a case where 2,000 litres of fuel were seized in a below-deck tank of a
boat sailing with its navigation lights off and the national marker proved invalid.
The earlier reversal decision reported in the decision stated, among other
grounds, that “there was no duly issued search warrant of a court constituting the
basis for a search concerning the defendant and the smuggled goods”. In our
assessment, the extent to which this decision applies to inspections carried out by
the customs administration during a ship’s arrival control should be assessed
separately.
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Gemi Uzerindeki Tedbirler: El Koyma, Alikoyma ve

Miisadere

Measures Concerning the Ship: Seizure, Detention and Confiscation

GEMi UZERINDEKI TEDBIRLER: OTUZ GUN VE HUKUM / MEASURES CONCERNING THE SHIP: THIRTY DAYS AND JUDGMENT

SORUSTURMA VE KOVUSTURMA SURESINCE / DURING THE PROCEEDINGS

0 b 10 5 0 25 30
El koym Alikoym:
oyma Lt lononoaflannnlonnnflannnlonnnllonns
Seizure - CMK m. 128/4 Detention - KMK m. 10/2
KMK m. 10/1 sicilsiz - gizli tertibat - tekrar kullanim gun/ days

Teminat verildi - iade
Security given — returned
deger: tekne ve makine sigortasi

Teminat yok
- tasfiye, sonug
beklenmeden

HUKUMDE MUSADERE / CONFISCATION AT JUDGMENT - KMK M. 13/1

Gizli tertibat
compartment

Yikin tamami veya agirlikh bolima

all or most of the load

Yasak veya zararli esya

prohibited or harmful goods incelenen gemi kararlarinda: iade

Ship decisions examined: returned
7.CD-E. 2022/9296 - E. 2020/4024
beyan disi esya y(kin kligik bir bolima

Ayrica: TCK m. 54/3 hakkaniyet denetimi ve malen sorumlunun dinlenmesi(7. CD - E. 2022/2163)

2w under TCC Art. 54(3) and hearing of the

Vehicles used in committing the smuggling offence are seized under Article 10(1) of
the ASL by application of Article 128(4) of the Code of Criminal Procedure. Under

Kagakeillk sugunun islenmesinde kullanilan tasitlara, KMK'nin 10 uncu
maddesinin birinci fikrasi uyarinca Ceza Muhakemesi Kanunu'nun 128 inci
maddesinin dordiinci fikrasi hiilkmii uygulanarak el konulmaktadir. Ayni paragraph 2 of the same article, the vehicle is detained where it contains a secret
compartment, is not registered in Tlrkiye or is used again for smuggling while

proceedings are pending. Under that paragraph, “If the owner delivers to the

maddenin ikinci fikrasina gére tasit, gizli tertibat bulunmasi, Tirkiye'de sicile

kayith olmamasi veya yargllama surerken kagakcilikta tekrar kullaniimasi

hallerinde alikonulmaktadir. Fikraya gére “Sahibinin tasitin degeri kadar teminati customs administration security equal to the value of the vehicle within thirty days

allkoyma tarihinden itibaren otuz giin icinde giimrik idaresine teslim etmesi from the date of detention, the vehicle shall be returned to its owner. Otherwise, it

halinde, tasit sahibine iade edilir. Aksi takdirde, tasfiye idaresi tarafindan shall be liquidated forthwith by the liquidation administration without awaiting the
.. . B 5 outcome of the investigation and prosecution.” For sea vessels, the value is, under
sorusturma ve kovusturma sonucu beklenmeksizin derhal tasfiye olunur.” Deniz

. Lo . h 5 of th ticle, the value forming the basis of hull and hi
tasitlarinda deger, ayni maddenin besinci fikrasi uyarinca tekne ve makine paragraph o ot the same article, the value torming the basis ot hufl and machinery

. . — - e L. insurance. In our assessment, for ships not registered in Turkiye, the thirty-day
sigortasina esas teskil eden dederdir. Kanaatimizce Tirkiyede sicile kayitl

. el . . period stands out as the principal means of preventing liquidation.
olmayan gemiler bakimindan otuz ginllk sire, tasfiyeyi dnlemenin baslica yolu
olarak 6ne ¢gikmaktadir.

Teminat yatinlmamasi halinde sonradan tazminat istenmesi de sinirli Claiming compensation afterwards where no security has been provided may also
prove limited. In its decision concerning a land vehicle (by analogy) dated 19 June
2023, E. 2021/8593, K. 2023/2230, the 12th Criminal Chamber of the Court of

Cassation upheld the dismissal of a compensation claim based on Article 141 of the

kalabilmektedir. Yargitay 12. Ceza Dairesi, bir kara aracina iligskin (kiyasen)
19.06.2023 tarihli ve E. 2021/8593, K. 2023/2230 sayili kararinda, “davacinin
teminat bedeli yatirip aracini almadigi, tasfiye edildikten sonra da tasfiye
bedelinin alinmasina yénelik herhangi bir miiracaatinin olmadiginin” anlasiimasi Code of Criminal Procedure, since it was understood that “the claimant did not

nedeniyle Ceza Muhakemesi Kanununun 141 inci maddesine dayall tazminat deposit the security and take back his vehicle, and did not make any application to

davasinin reddini onamistir. Kararin gerekgesi, beraat halinde tasfiye bedelinin obtain the liquidation proceeds after it was liquidated”. The reasoning of the

alinmast icin basvuru yapilmasinin Gnemini de géstermektedir. decision also shows the importance of applying for the liquidation proceeds in the

event of acquittal.

KANUNDAKiIi DUZENLEME

STATUTORY PROVISION

DEVINLAW.COM.TR / INSIGHTS

KMK'nin 13 Gncl maddesinin birinci fikrasina gore kacak esya
tagimasinda bilerek kullanilan tasima aracinin musadere
edilebilmesi igin lc¢c kosuldan birinin  gergeklesmesi
gerekmektedir. Bunlar, kacak esyanin 6zel olarak hazirlanmis
gizli tertibat iginde saklanmis veya tasinmis olmasi, esyanin
“tasima araci ylklne gdre miktar veya hacim bakimindan
tamamini veya agirlikli bdlimind olusturmasi veya naklinin, bu
aracin kullanilmasini gerekli kilmasi” ve esyanin Tirkiye'ye
girmesi veya cikmasi yasak ya da toplum veya cevre saghdi
acisindan zararl maddelerden olmasidir.
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Under Article 13(1) of the ASL, one of three conditions must be
met for a means of transport knowingly used in carrying
smuggled goods to be confiscated. These are that the smuggled
goods were hidden or carried in a specially prepared secret
compartment, that the goods “constitute all or the predominant
part of the load of the means of transport in terms of quantity or
volume, or their carriage necessitates the use of that vehicle”,
and that the goods are prohibited from entering or leaving
Tirkiye or are substances harmful to public or environmental
health.
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incelenen gemi kararlarinda beyan disi esya geminin yikiniin kiiglik bir
bolimind olusturmakta ve geminin iadesi agir basmaktadir. 2022/9296 esas
sayill kararda Daire, “Geminin musaderesi igin gerekli sartlarin gergceklesmedigi,
musaderenin 5237 sayili Tirk Ceza Kanunu'nun (5237 sayili Kanun) 54 (nci
maddesinin Gclnc fikrasi uyarinca hakkaniyete uygun olmadigi cihetle iadesine
iliskin kararda isabetsizlik gérilmemistir” ifadesine yer vermistir. 2020/4024
esas saylll kararda da geminin iadesine iliskin hikiim, alinan teminatin iadesi
eklenerek dizeltiimek suretiyle onanmistir. 5015 sayili Kanun'a muhalefetten
acilan bir davada verilen 29.05.2018 tarihli ve E. 2015/17240, K. 2019/33060 say!li
kararda ise teknenin miisaderesi hakkaniyete aykiri bulunmustur. Kanaatimizce
esyanin aktarilmasi igin kullanilan ve yikinin tamami kacak esyadan olusan
tekneler bakimindan ise misadere kosullarinin gerceklesmesi daha olasidir.

Misadere kararindan énce gemi sahibinin dinlenmesi de gerekmektedir. Daire,
4926 sayill Kanun dénemine iliskin 07.03.2022 tarihli ve E. 2022/2163, K.
2022/4257 sayili kararinda, “malen sorumlular davadan haberdar edildikten, celp
edilip dinlendikten, sugun islenmesinde kullanilan gemilere iliskin ayrintil
beyanlari alindiktan, gemilerin iyi niyetli 3. kisiye ait olup olmadigi belirlendikten
sonra” misadere veya iade karari verilmesi gerektigini belirtmistir. Ayni dénemin
18.02.2013 tarihli ve E. 2009/16238, K. 2013/4237 sayill kararinda da
“iddianamede bir talep ve acilmis bir dava bulunmadigi nazara alinmadan” gemi
hakkinda verilen misadere hiikmu gikariimistir.

SADE ANLATIMLA
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In the ship decisions examined, the undeclared goods constituted a small part of
the ship's load and the return of the ship prevailed. In the decision with docket No.
2022/9296, the Chamber stated: “Since the conditions for confiscation of the ship
were not met and confiscation would not be equitable under Article 54(3) of
Turkish Criminal Code No. 5237 (Law No. 5237), there is no error in the decision
ordering its return.” In the decision with docket No. 2020/4024, the judgment
ordering the return of the ship was likewise upheld as corrected by adding the
return of the security taken. In the decision dated 29 May 2019, E. 2015/17240, K.
2019/33060, rendered in proceedings for breach of Law No. 5015, the confiscation
of a boat was found inequitable. In our assessment, for boats used to transfer
goods whose entire load consists of smuggled goods, it is more likely that the
conditions for confiscation will be met.

The owner of the ship must also be heard before a confiscation decision is
rendered. In its decision dated 7 March 2022, E. 2022/2163, K. 2022/4257,
concerning the period of Law No. 4926, the Chamber stated that a confiscation or
return decision should be rendered “after those with property liability have been
informed of the proceedings, summoned and heard, their detailed statements
concerning the ships used in committing the offence have been taken, and it has
been determined whether the ships belong to bona fide third parties”. In the
decision of the same period dated 18 February 2013, E. 2009/16238, K. 2013/4237,
the confiscation order concerning a ship rendered “without taking into account
that there was no request in the indictment and no proceedings had been brought”
was removed.

El koyma, gemiye sorusturma sirasinda konulan tedbirdir. Gemi Seizure is a measure imposed on the ship during the

investigation. If the ship is not registered in Tirkiye, contains a

IN PLAIN TERMS

Turkiye'de sicile kayith dedilse, gizli tertibat bulunuyorsa veya
yargilama slrerken yeniden kacakcilikta kullanilmissa
alikonulur; sahibi otuz giin icinde gemi degeri kadar teminat
vermezse gemi davanin sonucu beklenmeden tasfiye edilir.
Misadere ise davanin sonunda verilen karardir, yalnizca

secret compartment or is used again for smuggling while
proceedings are pending, it is detained; if the owner does not
provide security equal to the value of the ship within thirty days,
the ship is liquidated without awaiting the outcome of the

kanunda sayillan héllerde muimkindir ve gemi

dinlenmeden verilemez.

GENEL DEGERLENDIRME VE SONUC / ASSESSMENT AND CONCLUSION

sahibi proceedings. Confiscation, by contrast, is a decision rendered at
the end of the proceedings, is possible only in the cases listed in
the law and may not be ordered without hearing the owner of the
ship.

“Gemi kagak¢iligr dosyalarinda sonucu cofu zaman farkin bityiikliigiiyle birlikte

esyanin gemiye nasil girdiginin ve beyanin kim tarafindan nasil diizenlendzg“z'm'n

belgelenmesi belivlemektedir; sorumluluk gorev unvanina gore degil, beyan islemine

katilima gore kurulmaktadsr.”

“In ship smuggling files, the outcome is often determined, together with the size of the discrepancy, by documentation
of how the goods came on board and who prepared the declaration; liability follows participation in the declaration,

not rank.”

Gemide beyan disi esya bulunmasi, kendiliginden kacakgilik sucunun olustugu
anlamina gelmemektedir. incelenen Yargitay kararlarinda sigara ve alkolde
esyanin gemiye yasal bir kanaldan girdiginin belgelenmesi, miktarin kisisel
kullanim sinirinda kalmasi ve esyanin gemide tlketilmek lizere tutulmasi sanik
lehine; belgenin esyayla értiismemesi, beyanin bilingli olarak eksik yapiimasi ve
esyanin gemiden karaya veya baska bir tekneye aktariimasi mahkimiyet
yoninde degerlendirilmektedir. Akaryakitta ise farkin élgim hatasiyla agiklanip
aciklanamayacagi belirleyicidir ve somut teknik verilere dayanmayan
savunmalar kabul gérmemektedir.

Kanaatimizce kararlarda sorumluluk kisisel olarak belirlenmektedir. Beyan
belgesini diizenleyen veya onaylayan kaptan sorumlu tutulmakta, formu
diizenlemeyen basmihendisin ve gemi adaminin esyasindan haberi olmayan
kaptanin beraati onanmaktadir. Buna karsilik tasit personelinin bilgisinin olayin
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The presence of undeclared goods on board does not of itself mean that a
smuggling offence has been committed. In the decisions of the Court of Cassation
examined, documentation that cigarettes and alcohol came on board through a
lawful channel, a quantity remaining within the limit of personal use and the
keeping of goods for consumption on board are assessed in the defendant’s favour,
while a mismatch between the document and the goods, a deliberately incomplete
declaration and the transfer of goods from the ship to the shore or to another
vessel are assessed in favour of conviction. For fuel, whether the discrepancy can
be explained by measurement error is decisive, and defences not based on
concrete technical data have not been accepted.

In our assessment, liability is determined on a personal basis in the decisions. A
master who prepares or approves the declaration document is held liable, while
the acquittals of a chief engineer who did not prepare the form and of a master
unaware of a crew member’s goods are upheld. On the other hand, since there are
also decisions in which the knowledge of the personnel of a means of transport is
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olusundan c¢ikarildigi kararlar da bulundugundan, bu ilke somut olayin
kosullarina gére sanik lehine sonug dogurmayabilmektedir.

Kanaatimizce donatan ve gemi isletmecisi bakimindan baslica 6nlem,
kumanyanin yetkili kanaldan, kumanya listesi ve faturayla, giimrik gézetiminde
teslim alinmasi, bu belgelerin yakit teslim belgeleriyle birlikte gemide
saklanmasi ve yakit kayitlarinin dogru ve birbiriyle mutabik tutulmasidir. Beyan
formundaki miktarin varistan 6nce yapilan ve kayitlara islenen tank dlglimine
dayanmasi ve acenteye yapilan bildirimin gimrik idaresine yapilan beyanin
yerine gegcmediginin gdzetilmesi yerinde olacaktir. Ceza dosyasinda ise
bilirkisinin gemi mihendisi olup olmadig, etkin pismanlik ihtarinin tutar, oran ve
slire bakimindan kanuna uygun yapilip yapilmadigi ve alilkoyma hélinde otuz
guinlik teminat siresi ayrica izlenmelidir. Asagidaki matris, beyanin tlrline gére
incelenen kararlarda hangi yolun izlendigini 6zetlemektedir.

BEYAN TURU VE iZLENEN YOL YPE OF DECLARATION AND ROUTE FOLLOWED
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inferred from the circumstances of the event, this principle may not operate in the
defendant’s favour depending on the circumstances of the particular case.

In our assessment, the principal precaution for the shipowner and ship operator is
to take delivery of stores through an authorised channel, with a stores list and
invoice, under customs supervision, to keep these documents on board together
with the bunker delivery notes, and to keep the fuel records accurate and
consistent with one another. It would be appropriate for the quantity in the
declaration form to be based on a tank measurement carried out before arrival and
entered in the records, and to bear in mind that a notification to the agent does not
replace the declaration made to the customs administration. In the criminal file,
whether the expert is a marine engineer, whether the effective repentance
warning complied with the law as to amount, rate and time and, in the event of
detention, the thirty-day period for security should be monitored separately. The
matrix below summarises which route was followed in the decisions examined
according to the type of declaration.

Ceza yolu Giimriik idari yaptirimi Vergi yolu

Criminal route - ASL Customs

anction - CL ax

Hic beyan

Esya beyan belgelerinde
terilmemistir.

Eksik beyan

Under-declaration

Esya beyan edilmis,
ancak gergekte olandan
az gdsterilmistir.

The
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KURAL / RULE
Beyan belgelerinde hig gosterilmeyen esya
kagak esya sayilir; KMK m. 3/1,

akaryakit, tittin mamull ve alkollii igkide
ayrica 3/10 uygulanir ve esya miisadere
edilir.

iSTISNA / EXCEPTION

Esya glimriiksiiz satis magazasindan
faturayla ve glimriik nezaretinde gemiye
girmisse, miktar kisisel kullanim

sinirinda kalip ticari amag

ispatlanamiyorsa veya gemi yanagsmadan
durduruldugu igin beyan imkéni dogmamissa
beraat karari verilmektedir.

Acquittal

to declar

CGK - E. 2017/149 - 7. CD - E. 2021/1746
istisna: 7.CD - E. 2021/3408 - E. 2021/2213
E. 2015/7085

KURAL / RULE
Beyan edilen miktarin tizerindeki kisim
beyan edilmemis sayilir; KMK m. 3/1ve
3/10 uygulanir. Makine jurnalindeki dogru
kayit ve acenteye gonderilen e-posta sugu
ortadan kaldirmaz.
the declared quanti
: ASL Art. 3( d 3(10). Ac ct
y or an e-mail to the agent does

not remove the offen

iSTISNA / EXCEPTION

Beyan formunu diizenlemeyen veya
onaylamayan kisi hakkinda beraat
verilebilmektedir. Olgiim hatasi savunmasi
gemi mihendisi bilirkisiyle incelenmeli;
somut verilerle desteklenmezse kabul
gérmemektedir.

Acquittal

prepare o

defence mu

and fails without con

7.CD-E. 2020/4024 - E. 2022/11192
E. 2022/15085
istisna: E. 2020/4024 - E. 2014/26040

GEMIDE BEYAN DISI ESYA -

KAST YOKSA / ABSENT INTENT

Ceza davasi beraatle sonuglanirsa esya
musadere edilmez, giimriik idaresine teslim
edilir; idare glimriik vergilerini iki kat

alarak esyayi sahibine teslim eder,

vergiler 6denmezse esya glimriige terk

hic

e deemed

hem:; if unpaid, they
CL Art. 235(3))

iSTISNA / EXCEPTION

Tasita 6zet beyan verilmeksizin
getirildigi belirlenen esyanin miilkiyeti
kamuya gegirilir ve CIF kiymeti kadar
para cezasi verilir (GK m. 237/6).

thout a summe

7.CD-E. 2017/11546 - GK m. 235/3, 237/6

KAST YOKSA / ABSENT INTENT

Yiik olarak tasinan esya 6zet beyanda
fazla gikar ve yanlislikla yiiklendigi
belirlenen sirede kanitlanamazsa esyanin
milkiyeti kamuya gegirilir ve CIF kiymeti

kadar para cezasi verilir (GK m. 237/3).

iSTISNA / EXCEPTION

Dékme ylkte yiizde tice kadar fark takip

edilmez (GK m. 237/4). Kara transitinde

gizlenmeyen fazlalik igin yalnizca

tutanak diizenlenmis ve beraat onanmistir.

Upto3%inb
(4)). In land trans

not pu
asurp
cealed led only to a report and the acquittal

GK m. 237/3-4
7.CD - E. 2022/17375 (kara, kiyasen)

EKiM 2026 / UNDECLARED GOODS ON BOARD -

KURAL / RULE
Esyanin kanuna aykiri girisiyle gimriik
yUkimltligi dogar ve girisi
gerceklestiren kisiler vergiden
sorumludur (GK m. 182).

ot arises on unlawf

d it out are liable for the duty

iSTISNA / EXCEPTION

Esya kanuna aykiri girig nedeniyle

misadere edilirse glimriik ylikimlGligi sona
erer (GK m. 208/e); miisadere edilmeyen
esyada vergiler iki kat alinir (GK m.

235/3).

GK m. 182, 208/e, 235/3

KURAL / RULE

Beyan edilmeyen kisim igin glimriik
yUkimltltagi kanuna aykiri girigle dogar
(GK m. 182).

Fort

onu

iSTISNA / EXCEPTION

Fazla ¢ikan yakit miisadere edilirse
yiikiimliiliik sona erer (GK m. 208/e); bu
durumda ayrica giimriik vergisi tahsil
edilmez.

If the su
(CL Art. 2

c jebt ends
in that case no separate duty

GKm. 182, 208/e

OCTOBER 2026
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Fazla beyan

ion

Beyan edilen miktar
gemide bulunandan
fazladir; esyanin bir

kismi eksik ¢ikmistir.

KURAL / RULE
Eksik ¢gikan transit yakitin bir diizenekle
gemiden aktarildigi tespit edilirse

eylem, transit esyanin birakilmasi sugu
(KMK m. 3/3) kapsaminda degerlendirilir.

iSTISNA / EXCEPTION

Muhirler saglamsa ve eksikligin yikleme
veya bosaltma sirasinda olugsmasi miimkiinse
mahkamiyet igin yeterli delil bulunmadig
kabul edilmistir.
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KURAL / RULE
Ozet beyana gore noksan gikan kaplar igin
gilimriik vergileri kadar para cezasi

verilir (GK m. 237/1).

Afine equal to th

iSTISNA / EXCEPTION
Eksiklik fire oraninin altinda kalirsa,
eltme manifestosuyla

aciklanirsa veya tasiyana kusur
yliklenemeyip eksiklik giderilirse ceza
iptal edilmektedir.

KURAL / RULE

Transit yakit yurt ici seferde
kullanilmigsa transit rejimi sona erer;
fark zel tiiketim vergisi ve vergi ziyal
cezaslyla tahsil edilir, acente donatanla
birlikte miiteselsilen sorumlu
tutulabilir.

ISNA / EXCEPTION
inceleme raporu bulunmaksizin yalnizca

09.10.2026

glimrik idaresinin yazisina dayanilarak
yapilan re'sen tarhiyat iptal edilmisti

istanbul BIM 1. VDD - E. 2018/3848
E.2019/2419 - Danistay 7. D - E. 2010/3532
Istisna: Danistay 4. ve 7. D - E. 2018/4916

7.CD - E. 2022/3870 (esasa iliskin hiikiim yok)
istisna: 7. CD - E. 2013/9781(kara tankeri)

Danistay 7. D - E. 2021/3052 - E. 2018/5233
E.2020/608

I:l Kanun metnine dayanan sonug

Outcome based on the statutory tex

Kararlarda gériilen diger yol
Other route seen in the decisions

- incelenen kararlarda agiriikli yol

Prevailing route in the decisions examined

LELY ON THE DECISIONS EXAMINED IN THIS ARTICLE

MATRIS YALNIZCA MAKALEDE INCELENEN KARARLARA DAYANMAKTADIR / THE MATRIX RESTS SO

Netice itibariyla gemi kagakgiligi dosyalarinda sonucu ¢ogu zaman farkin Ultimately, in ship smuggling files the outcome is often determined, together with

blyUkliguyle birlikte esyanin gemiye nasil girdiginin ve beyanin kim tarafindan the size of the discrepancy, by documentation of how the goods came on board

nasll diizenlendiginin belgelenmesi belirlemektedir. and of who prepared the declaration and how.
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isbu makale genel bilgilendirme amaciyla hazirlanmis olup hukuki tavsiye niteligi tasimamaktadir. Makalede This article has been prepared for general information purposes only and does not constitute legal advice.

anilan mahkeme kararlari yayin tarihi itibariyla erisilebilen karar metinlerine dayanmaktadir; karar
6zetlerinde yer alan tespitler ilgili mahkemelerin degerlendirmesidir. isbu yazi avukat ile mivekkil arasinda
bir iliski kurmamakta ve giincellenmesi hususunda herhangi bir taahh(t icermemektedir. 9 Ekim 2026.
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